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PIKE V. CITY OF ERIE 

New Trial — Excessive Verdict — Conflicting testimony — 
Conclusion of fact. 

A verdict wilt not be disturbed on the ground that the same is 
excessive when there is evidence in the case from which the jury could 
find that damages were as great as the amount of the verdict or greater. 

Rule for new trial and judgment n. o. v., No. 153, Sep- 
tember Term, 1919. C. P. Erie County. 



tiff. 



George M. Fletcher and Charles A. Mertens for Plain- 

S. L. Gilson, City Solicitor, for Defendant. 
ROSSITER, P. J. 

These are motions for a new trial and for iudjrment non 
obstante veredicto. At the argument neither the motion for 
a new trial nor for judgment non obstante veredicto was 
pressed. The only complaint of the defendant was that the 
verdict of $4,500.00 was excessive. 

A review of the testimony will disclose that the plain- 
tiff placed his damages at $5,160.00. Grant Smith placed 
them at $5,260.00, Peter Wehan placed them at $5,340.00, 
Mr. Cleaves placed them at $5,460.00, L. V. Austin placed 
them at $5,520.00. For the defendant Mr. Hagenlocher tes- 
tified, that the damages were nothing at all ; that the taking 
was a benefit of twenty dollars. Mr. Blakeslee testified that 
the balance of the land after the taking of the street would 
be increased in value about twenty-five per cent. 

Briefly stated this was the testimony in the case as to the 
damages; hence there was ample evidence from which the 
Jury could find that the difference in value before and after 
the taking was as great as the amount of the verdict or 
greater. 

The rules therefore granted December 5th, 1919, to 
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show cause why a new trial should not be granted and for 
judgment non obstante veredicto are now, February 26th, 
1920, both discharged, and the Prothonotary is directed to 
enter judgment upon the verdict upon payment of the jury 
fee. 



HAHN V. HAHN. 

Husband and wife — Tenants by entireties — Right to 
income. 

A. and B. are husband and wife holding as tenants by entireties 
real property to the amount of $6,500.00 and personal property to the 
value of $3,500.00. A, the husband, deserted and separated himself 
from his wife without sufficient cause, refused to voluntarily support 
her and has continued to live separate and apart from her; that since 
the said desertion the husband has collected, received and used for 
his pergonal benefit and to the exclusion of his wife, the entire income 
from the estate held by them in entirety. 

Held, that the husband has the right to the use of the whole of 
the estate by entirety subject to his wife's rigrhts to do the same. Nei- 
ther has the right to the use of the whole to the exclusion of the other; 
both have the right to the use of the whole in conjunction with each oth- 
er, but both cannot have it all unless enjoyed conjointly. It appears 
to the equitable conscience of the Court, that each should enjoy half 
of the income with the right of the whole of the estate by entirety to 
the survivor. 

ROSSITER, P. J. February 21, 1920. 

Bill in Equity, No. 4 November Term, 1919. C. P. Erie 
County in Equity. 

J. R. Haughney and Francis T. Nagorski for Plaintiff. 

Gunnison, Fish, Gifford & Chapin and E. A. Solomon for 
Defendant. 

This case came on to be heard on bill, answer and repli- 
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cation. The controlling facts, which are not in dispute, are 
found as follows: 

FIRST: That Clara M. Hahn, the plaintiff, and Charles 
L. Hahn, the defendant, are husband and wife. 

SECOND : That they hold as tenants by entireties real 
and personal propeity, to-wit : real estate of about the value 
of $6,500.00 and personal property, to-wit rmortgages to 
about the value of $3,500.00. 

THIRD: That the defendant deserted and separated 
himself from his wife without sufficient cause, refused to 
voluntarily support her and has- lived separate and apart 
from her since about July 29th, 1919. 

FOURTH; That the said Charles L. Hahn, the defend- 
ant, has collected, received and used for his personal benefit 
and to the exclusion of Clara M. Hahn, his wife, the entire 
income from the estate held by them in entirety. 

FIFTH : That if a right to recover in damages exists 
it is inadequate. 

LEGAL CONCLUSIONS 

FIRST : That the plaintiff, Clara M. Hahn, has a vested 
legal right to the estate in entirety. 

SECOND : That her legal rights in said estate consist 
in a right to enjoy the use of the whole of the income from 
said estate subject to her husband's right to do the same. 

THIRD : That she is unlawfully being deprived of her 
rights in the estate. 

FOURTH: That Charles L. Hahn, having deserted his 
wife, Clara M. Hahn, without sufficient cause and refused to 
voluntarily support her, has by those acts placed . himself 
in a class against whom it was the intention of the Act of 
1893 (P. L, 344) to protect her, and she has under Section 
3 of said act a legal right to bring this suit. 

FIFTH : That a recovery in damages being inadequate, 
equity has jurisdiction to afford specific relief. 
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SIXTH: That an order should be made restraining . 
Charles L. Hahn from depriving Clara M. Hahn of her legal 
rights. 

SEVENTH: That as to the estate itself they hold per 
tout and not per my, and the right of survivorship exists, but 
as to the income they hold by moiety. 

DISCUSSION 

The exact question presented here as far as we are in- 
formed or have been able to ascertain has never been decided 
in the State of Pennsylvania or elsewhere, and the analagous 
decisions are to a considerable extent conflicting and con- 
fusing. We have no difficulty in arriving at the conclusion 
that the estate by entirety itself is not affected by the Mar- 
ried Women's Property Right Acts, but a different question 
is presented as to the income therefrom where the husband 
has placed himself in a class to protect the wife against 
whom these several acts were passed. It was held in a recent 
case that the Act of 1893 (P. L. 344) limiting the right of 
the wife to divide her estate and to protect it from the hus- 
band by adverse legal proceedings to cases where the hus- 
band has deserted her and refused to support her indicates 
that however much the identity of relation has suffered by 
modem legislation, enough of it remains to call for the pro- 
tection of the wife against the husband. (Meyers' Estate, 
232, Pa., 89, See Bottom of Page 93), and to use the corol- 
lary of the language used in Meyers' Estate No. 2 (232 Pa. 
95) the effect of permitting the husband to consume the en- 
tire income would be to restrain the consumption by the wife 
of her property in order that her husband might enjoy it. 
He receives the estate on no such conditions, for it is his 
wife's to consume if she so desires. Here it is admitted that 
the husband has deserted the wife ; that he refused to sup- 
port her until an order of the Court of Quarter Sessions of 
this County was made compelling him to; that he has in his 
possession the whole of this estate by entirety and that he 
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is using the income therefrom for his own use to the exclu- 
sion of his wife. She, therefore, needs the same protection 
against her husband as Clara L. Beihl needed against her 
husband's trustee in bankruptcy and hence he must be con- 
sidered in the same class. 

Clearly this presents a case then for the equitable relief 
of the wife. But how? Our system of equity is a' system 
of jurisprudence which was designed to relieve from the 
hardships of the common law and in which equitable reme- 
dies are administered by good conscience and equitable right. 
{8 Misc. Rep. 484, 29 N. Y. Supp. 342). What is good con- 
science, equitable right and relief under the circumstances of 
this case? The husband has the right to the use of the 
whole of the estate by entirety subject to his wife's rights 
to do the same. Neither has a right to the use of the whole 
to the exclusion of the other. Both have a right to the use 
of the whole in conjunction with each other. Both cannot 
have it all unless enjoyed conjointly, hence it follows that 
if one takes it all he relegates to himself not only a right 
which he denies to the other, but one which he cannot justify 
in himself, and it would be a lapse of the very functions of 
the law to say that these circumstances present a right to 
disclose a wrong which the law will not enforce or for which 
it will not provide a remedy. For it is a general and indis- 
putable rule that where there is a legal right there is also a 
legal remedy by suit or action at law wherever that right is 
invaded. ' • * * * It is a settled and invariable prin- 
ciple that every right when violated must have a remedy and 
every injury its proper redress {3 Black. Com. 23-109) ; that 
the government of the United States has been termed a gov- 
ernment of laws and not of men as it will certainly cease to 
be if there is no lemedy for a violation of a vested legal right 
(1st Curtis, U. S. 368). We have made a very extended 
search, exhausting if not exhaustive, of the decisions of this 
and other states, but have found no case, and none has been 
called to our attention by the counsel in the case, that is in 
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point or where the facts are similar. How then ought this 
legal puzzle to be solved under the circumstances of this 
case? Surely nothing could be fairer than that each should 
enjoy half of the income with the right of the whole of the 
estate by entirety to the survivor. That at least is the 
way it appears to the equitable conscience of this court and 
we therefore so hold. 

ORDER. 

And no^v, February 21st, 1920, the Prothonotary is di- 
rected to enter a decree nisi in accordance with the views 
here expressed; the same to become absolute unless excep- 
tions are filed sec. reg. 



CURTIS, ADMINISTRATRIX v. YOST 

Decedent's Estates — Fiduciary Act of 1917 — Widow's 
Exemption — Duty to bring action for conversion. 

Under the Fiduciary Act of 1917, P. L. 147, Section 12, the widow 
may retain or claim either real or personal property or the proceeds 
of either real or personal property belonging to the estate to tJie value 
of $500.00; that the property so retained or claimed shall not be sold, 
but suffered to remain for the use of the widow and children that it 
shall be the duty of the executor or administrator to have said prop- 
erty appraised and set aside to the widow; that if the $500.00 or any 
part thereof is claimed out of money or proceeds of real or personal 
property belonging to the estate, it shall be the duty of the executor 
or administrator to set apart for the widow or children the amount so 
claimed. The widow here, therefore, had a right to "retain «r claim" 
the property above mentioned. If she was in possession of the pro- 
perty she would undoubtedly "retain" it, but being out of possession 
of the property, she "claimed" the same and having "claimed" the 
same, it was her "duty" as administratrix to have it appraised and set 
aside, and having had it appraised and set aside and that appraise- 
ment confirmed and the defendant refusing to deliver the property", 
but converting it to his own use, it was her "duty" as administratrix 
to bring an action to the use of herself personally under rights given 
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her under the Act of Assembly, so as to distinguish the action from 
one brought in the right of the estate, as in the first instance there can 
be no offset or counter claim, while in the latter there may be. 

Rule for judgment for want of sufficient affidavit of de- 
fense. No. 297 September Term, 1919. C. P. Erie County. 

W. O. Morrow and M. Levant Davis for Plaintiff. 
McCIintock & McCIintock for Defendant. 

ROSSITER, P. J., February, 1920. 

This is a rule lor judgment for want of sufficient affida- 
vit of defense. The statement sets forth that the plaintiff is 
the widow of Leonard W. Curtis, deceased, who died October 
18, 1918, and letters of administration were issued to her on 
his estate; that at the time of her husband's decease they 
were were residing on a farm in Venango township, this 
county, as tenants under a lease with the defendant, dated 
March 1st, 1918, and expiring March 1st, 1919. That the 
lease demised said farm on shares ; that upon the death of 
Leonard W. Curtis, the defendent terminated the lease and 
refused to permit the plaintiff to continue, but obliged hei' to 
remove from the premises without any settlement being 
made; that at the time of her removal there was stock and 
products on the farm which had not been devided and money 
belonging to the decedant's estate, which the defendant had 
collected and failed to pay over to the deceased in his life 
time. That the plaintiff made claim to her widow's exemp- 
tion of $500.00 and personal property of deceased amounting 
to $499.83 was duly appraised and set off to her; that of the 
property set off to her, items amounting to $394.23 were 
personal property on the farm and in possession of the 
defendant who refused to deliver same to plaintiff, but re- 
tained them and has converted them to his own use and that 
the appraisal of property set off to use plaintiff as widow of 
deceased was confirmed absolutely by the court. The suit is 
therefore to recover the value of this personal property con- 
verted by defendant, to-wit, $394.23. 

The defendant filed an affidavit of defense and two 
supplements thereto. In the original affidavit of defense it 
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is admitted that Leonard W. Curtis died as above set forth ; 
that Lena Curtis was appointed his administratrix ; that at 
the time of his death Leonard W. Curtis resided with his 
wife upon a farm belonging to the defendant, he being a ten- 
ant under a lease, made arid terminating as above set forth, 
but avers that the plaintiff, Lena Curtis, insisted, after the 
death of her husband, upon remaining upon the farm ; that 
the lease is a partnership agreement and that her contin- 
uing to stay upon the farm caused damage and loss to the 
defendant by reason of her neglect of farm duties; that 
plaintiff finally abandoned the farm about March 1st and 
defendant was obliged to take possession and care for the 
same. He also denies that he had any money belonging to 
the decedent at the time of his death from funds arising 
from the alleged partnership contract, but says that what- 
ever money had come into his possession had been paid out 
by him for Curtis for seed, fertilizer, etc., and had been 
otherwise used and expended by or for Leonard W, Curtis 
and that other personal property on the farm which had been 
set aside to the widow was insufficent to pay bills arising 
under the partnership and to which (impliedly, at least) it 
was subject, which are due and owing, but admits that this 
property was the property of the decedent; that the per- 
sonal property upon the farm at the time of Leonard W. 
Cuvtis's death were not assets of his or subject to the claim 
of exemption by the plaintiff and that she never demanded 
the delivery of the property to her, but he also says that he 
had refused to deliver it. He admits that the appraisal of 
personal property was presented in court, but denies that the 
confirmation thereof established any title to the property 
named therein; avers that he has paid out large sums of 
money for the decedent, Leonard W. Curtis, amounting to 
more than the value of both property and money. 

The defendant's first supplemental affidavit of defense 
is a book account between the parties. The second supple- 
mental affidavit of defense sets forth that the decedent, 
Leonard W. Curtis, was to perform all labor on the farm, but 
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did not perform the labor in accordance with the terms of 
the agreement. 

We are of the opinion that the lease did not constitute 
a partnership (Brown vs. Jaquette, 94 Pa., 113; Taylor vs. 
Fried, 161 Pa., 53) so that the remaining questions are 
FIRST : Has the plaintiff the right to sue in this manner or 
to recover the balance due on account of her widow's exemj)- 
tion? SECOND: Is her right to exemption out of the per 
sonal property of her deceased husband superior to the 
rights of creditors? THIRD: Was the confirmation of the 
widow's appraisement an adjudication of her right to the 
property set aside by the appraisers ? 

Ey the Fiduciary Act of 1917, P. L. 147, Section 12, it is 
provided that the widow • * • • May retain or claim 
either real or personal property or the proceeds of either real 
or personal property belonging to the estate to the value of 
$500.00; that the property so retained or claimed shall not be 
sold, but suffered to remain for the use of the widow and 
children ; that it shall be the duty of the executor or admin- 
istrator to have said property appraised and set aside to the 
widow; that if the $500.00 or any part thereof is claimed 
out of money or proceeds of real or personal property 
belonging to the estate, it shall be the duty of the executor 
or administrator to set apart for the widow or children the 
amount so claimed. The widow here, therefore, had a right 
to "retain or claim" the property above mentioned. If she 
was in possession of the property she would undoubtedly 
"retain" it, but being out of possession of the property, she 
"claimed" the same and having "claimed" the same, it was 
her "duty" as administratrix to have it appraised and set 
aside, and having had it appraised and set aside and that 
appraisement confirmed and the defendant refusing to de- 
liver the property, but converting it to his own use, (which 
is not denied) it was her"duty" as administratrix to bring 
an action to the use of herself personally under rights given 
her under the act of assembly, so as to distinguish the action 
from one brought in the right of the estate, as in the first 
instance there can be no offset or counterclaim, while in the 
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latter there may be. And Neely vs. McCorraick, 25 Pa., 255, 
holds that such action may be in assumpsit. The first ques- 
tion, therefore, must be answered in the affirmative. The 
second question must also be answered in the affirmative. 
Hill vs. Hill, 32 Pa., 511; Compher vs. Compher, 25 Pa., 31; 
Farrell's Estate, 4 W. N. C. 383, 25 P. L. J. 56; Potter's 
Estate, 6 Super. Ct. 627. As to the third question we are in- 
clined to answer that in the affirmative also, but an no case 
has been called to our attention in support thereof we do not 
pass upon it, but we do hold that the record showing that 
the defendant in this case, having been a party to those pro- 
ceedings and filed exceptions thereto, which were April' 1st, 
1919, overruled, and the appraisal confirmed absolutely with- 
out any further exception to the court's action in that respect 
he is estopped from denying that the propeity set aside by 
that appraisal was the property of the decedent or subject to 
the widow's exemption. 

The I'ule therefor entered February 2nd, 1920, for 
judgment for want of sufficient affidavit of defense is now, 
February 1920, made absolute. 



KEINATH V. BUFFALO & LAKE ERIE TRACTION CO. 

Negligence — Conflicting evidence—Eight of action — 
Proximate or concurring cause of accident. 

Deceased, being a passenger in the automobile of a friend, was 
injured in a collision between the automobile and a street car. Held, 
that deceased's dependent mother had a right of action against either 
the operator of the automobile or the Street Car Company, either joint- 
ly or severally, and a recovery against either would be good and nei- 
ther the comparative degrees of care required nor the culpability es- 
tablished would affect that liability. 

Question of fact raised by conflicting evidence cannot be disposed 
of by the Court, but are for the jury. 
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Motion for judgment n. o. v., 237 February Term, 1919. 
C. P. Erie County. 

S. Y. Rossiter for Plaintiff. 

Brooks, English & Quinn for Defendant. 

ROSSITER, P. J., March 8, 1920, 

This was an action in trespass brought by the plaintiff, 
who was the mother of Jacob Keinath to recover damages 
for his death, which she alleges was caused by the careless- 
ness and negligence of the defendant company. The case 
was submitted to a jury, who rendered a verdict in favor of 
the plaintiff for $2,000.00, whereupon the defendant moved 
for judgment non obstante veredicto, urging at the argument 
as reason therefor : 

FIRST: That the jury adopted inferences of defend- 
ant's negligence as the proximate cause of the accident in- 
stead of positive evidence exculpating it from negligence. 

SECOND: That these inferences were not inferences 
drawn from the evidence, but inferences drawn from infer- 
ences. 

THIRD : That there was no evidence to show that the 
death of Keinath could in any way be attributed to the neg- 
ligent operation of defendant's car. 

Reviewing the evidence in the manner directed in Moun- 
tain vs. American W. G. Co., 263 Pa., 181, i. e., reading it in 
the light most advantageous to the plaintiff, resolving all 
conflicts in her favor and giving the plaintiff the benefit of 
every fact and inference of fact which may be reasonably 
deduced from the evidence, the following facts may fairly 
be found therefrom : 

That Jacob Keinath, the deceased, was the son of Anna 
Keinath, the plaintiff, living at home with her; that he was 
thirty years old, unmarried, and contributed ten dollars a 
week "and over" to her support; that he was of good habits, 
in good health, and a steady worker; that one Ross, Edward 
Rickoff, George Siebolt and the deceased left Hengsler's res- 
taurant at Eighteenth and Cherry Streets, where deceased 
was employed, about 12:30 A. M., December 22, 1918, in an 
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automobile driven by Ross, stopped for Rickoff's wife on the 
way, went west on Eighteenth Street to Liberty, up Liberty 
to Rickoff's, at 2314 Liberty street, where Rickoff and his 
wife left the automobile and went into their home ; that the 
automobile had only one seat and that there was a box on 
the rear upon which Keinath was sitting ; that from Rickoff's 
they went south to 26th street, east on 26th street to Chest- 
nut street and north on Chestnut street until they arrived at 
18th street; that they slowed down at the Nickel Plate 
tracks at 19th and Chestnut streets and were going at a slow 
rate of speed when they got to 18th street; (the facts thus 
far were not disputed) that at the intersection of 18th and 
Chestnut streets the automobile was struck by a street car 
of the defendant company running at a rapid rate of speed, 
"going faster than it usually did," so fast that the attention 
of passengers was called to the speed, (Cross Ex. P. 53) 
twenty-five or thirty miles an hour — making its last trip; 
that no bell was rung or other warning given of the ap- 
proach of the street car to the intersection; that Keinath 
was found in an unconscious condition at the intersection of 
18th and Chestnut streets and carried to a mail box just 
north of the drug store near the comer, and was from there 
taken to St. Vincent's Hospital where, as the result of a frac- 
tured skull, he died the same morning; that the car ran 150 
to 200 feet beyond the intersection and dragged the auto- 
mobile most of that distance ; that there was a trail of broken 
glass between the street car rails from the intersection of 
18th and Chestnut streets extending westwardly on the 
track for more than 190 feet as thick as "marks on the car- 
pet" ; that the right door of the automobile was dented in, 
the right fi-ont wheel, running board and right lamp broken; 
but that there was no injury to the front of the automobile 
and that the radiator was intact. Some of these facts, of 
course, were disputed. Those in charge of the street car tes- 
tified it was going at about fifteen miles an hour; that there 
was a warning given of its approach to the intersection; that 
the street car did not run into the automobile, but that the 
automobile ran into the street car thirty feet west of the 
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intersection ; that there were no marks on the front of the 
street car and that the motorman looked north and south 
at the intersection of 18th and Chestnut streets and saw 
no automobile in any direction, either to the north, to the 
south, or to the west. The only inference we can take from 
this latter testimony is that it is a mistake or untrue, for if 
the motorman looked he could not have avoided seeing so 
large an object as an automobile and if he did not look he 
was negligent, for it was his duty to look. 

It is apparent that the questions raised by this conflict- 
ing evidence could not have been disposed of by the court, 
but were for the jury, and presuming, as we now must, that 
the jury held the contention of the plaintiff to be true, the 
only remaining inquiry here is whether this evidence, being 
true, warrants the conclusion that the negligence of the de- 
fendant company was the proximate, or at least a concurring' 
cause of the accident which resulted in the death of Keinath, 
and as to this we are of the opinion that it does. (Even if 
Ross was neghgent in the operation of the automobile, if the 
negligence of the defendant company concurred, the plaintiff 
had a right of action against either, jointly or severally, and 
a recovery against either would be good and neither the com- 
parative degrees of care required nor the culpability estab- 
lished would affect that liability. Bunting vs. Hogsett, 139 
Pa., 376-377). 

We cannot therefore, adopt any of the three propositions 
urged by defendant for judgment N. 0. V. as applicable to 
this case. We believe that there was sufficient evidence to 
support the jui-y in finding that the street car was being neg- 
ligently operated ; that the accident which resulted in the 
death of Keinath was attributable to that negligence and 
that this evidence is neither wholly inferential, nor does any 
of the essential proofs rest on an inference from an in- 
ference. • 

The rule therefore granted December 15th, 1919, to 
show cause why judgment should not be granted non ob- 
stante veredicto is now, March 8th, 1920, discharged, and 
the Prothonotary is directed to enter judgment upon the ver- 
dict upon payment of the jury fee. 
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Affidavits of defense — Non Delivery — Judgment — In- 
sufficient Allegations. 

In an action to recover for yoods sold and delivered where the 
defendant pleads non delivery of a part of the goods and payment of 
the balance, the affidavit of defense must set forth what portion or 
specify the items or portions objected to, or the value or price there- 
of, and the date and amount of payment. 

Rule for judgment for want of a sufficient affidavit of 
defense, No. 315 Februai-y Term, 1919. C. P. Erie County. 

Shreve & Shreve for Plaintiff. 

Marsh & Eaton for Defendant. 

WHITTELSEY, J., November 17, 1919 . 

The plaintiff's claim is for goods sold and delivered to 
the defendant. Copies of bill and items thereof are attached 
to the plaintiff's statement of claim, and are made a part 
thereof. 

The defendant admits in his affidavit of defence that he 
ordered the goods as alleged in plaintiff's statement to be 
delivered to him in Erie, and avers as a defense thereto "that 
a portion of said goods so ordered by the defendant was de- 
livered, but that the remaining goods were not delivered, 
and that the defendant paid the plaintiff for all the 
-goods delivered to him by the plaintiff." He does not state 
what portion, or specify the items or portion objected to, 
or the value or price thereof; nor does he give the date and 
amount of payment therefor; and further, the sending of a 
check for $114.45 is not evidence of payment on the plain- 
tiff's claim unless it is accepted as such by the plaintiff, of 
which there is no allegation in the affidavit. In our opinion 
the affidavit of defence is insufficient to prevent judgment. 

Odgen vs. Beatty. 137 Pa. 197. 

Class vs. Kingsley, 142 Pa. 636. 

Bank vs. Muller, 2 W. N. C. 50. 

ORDER. * 

And now, Nov. 17, 1919, the rule to show cause why 
judgment should not be entered for want of a sufficient affi- 
davit of defence is made absolute, the amount to be liqui- 
dated by the prothonotary. 
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Habeas Corpus — Invalid Writ — Not in custody. 

I prerequisite to the validity of 

Petition for Writ of Habeas Corpus, No. 42 Jlay Term, 
1920. C. P. Erie County. 

S. Y. Rossiter for Relator. 
HIRT, J., March 10, 1920. 

A writ of Habeas Corpus was awarded on petition of 
C. P. Anderson averring: that he was under restraint by 
reason of a commitment issued by F. J. Bassett, J. P. 

The petition appears to have been presented on behalf 
of the relator under a mistaken idea as to the facts. The 
testimony shows that the relator, after information made 
against him, furnished bail for his appearance and did ap- 
pear at the preliminary hearing: before F. J. Bassett, J. P., 
on February 9th, 1920. After the hearing the case was con- 
tinued to the next day at which time the relator, assuming 
that he had been bound over to court, voluntarily delivered 
himself to the sheriff, but was not placed in custody by 
him. As a matter of fact he was not so bound over and no 
commitment has been issued and the relator has not been 
at any time in custody, nor has he been deprived of his 
liberty. 

Actual restraint is necessary as a prerequisite to the va- 
lidity of the writ and proof of such restraint by the sheriff's 
return or otherwise is wholly lacking in the present case. 

The writ is therefore, now, to-wit March 10th, 1920, dis- 
missed at the cost of the relator. 
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PENN STEEL & IRON CO. v. EMERMAN, ET AL. 

Contracts — Damages — Insufficient cause for failure to 
comply — Charge of Court, 

The defense, that defendant was dissatisfied with the financial 
standing of the plaintiff, and on this account lefused to fulfill the 
contract after the same had been made, is insufficient in law to 
reheve defendant from responding in damages, if there were dam- 
ages. It is the duty of a party to a contract to satisfy himself of 
the financial standing of the other party before the contract is entered 
into, as the law does not compel parties to enter into contracts, but 
does compel them to perform them or respond in damages if they 
refuse to fulfill them after they have been entered into. 

The guide as to the measure of damages is compensation. The 
question for the jury is, what under all the evidence will compensate 
tne plaintiff for its loss, if it had any loss, by reason' of the breach 
of the contract by the defendant. 

Motion for judgment n. o. v., No. 29, November Term, 
1919. C. P. Erie County. 

Marsh & Eaton for Plaintiff. 

Brooks, English & Quinn for Defendant. 

ROSSITER, P. J., February 18, 1920 . 

This was an action of assumpsit bi'ought to recover da- 
mages for the breach of a contract. The jury rendered a 
verdict in favor for the plaintiff for $2824.31, with interest 
from June 14th, 1917. Thereupon the defendant made a mo- 
tion for judgement non obstante verdicto upon the whole 
record. 

The plaintiff's case, briefly stated, was that it made a 
contract with the defendant company foi- the delivery of five 
hundred tons of scrap iron F. 0. B. Lancaster, Pennsylvania, 
at thirty dollars per ton, with terms of payment thirty days, 
but the defendant refused to deliver any iron and that the 
plaintiff was compelled to go' into the open market and pur- 
chase iron to supply that contracted for from the defendant 
at a very much enhanched price; that the plaintiff was un- 
able to purchase the quality of iron contracted for with the 
defendant ; that it did purchase the best substitute it could 
find but that this substitute was of about four dollars per ton 
less in value for the purpose for which it was used than the 
iron contracted for from the defendant. 
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The defendant's defense was that it was dissatisfied 
with the financial standing of the plaintiff, and on this ac- 
count refused to 'deliver the iron ; but that even if they were 
liable by reason of refusal to deliver, plaintiff was not entit- 
led to recover any damages for the reason that it could have 
gone into the open market and purchased the same kind of 
iron contracted for at the same price contracted for, or less. 
We charged the jury that the writings between the part- 
ies constituted a valid contract and that the defendant's 
excuse for failure to comply therewith was insufficient in law 
to relieve them from responding in damages, if there were 
damages ; that it was the duty of the defendant to satisfy 
itself of the financial standing of the plaintiff before it enter- 
ed into the contract, and that whether it did so or not, after 
it had made the contract, it was bound to live up to that con- 
tract ; that the law does not compel parties to enter into con- 
tracts, but does compel them to perform them or respond in 
damages if they refuse to fulfill them after they have been 
entered into. 

With these instructions, viz, — that there was a valid 
contract existing between the parties, and that the defend- 
ant's excuse for refusing to fulfill was insufficient in law. 
there seems to be no complaint. The only question urged at 
the argument for judgement N. 0. V. was as to the instruc- 
tions relative to the measure of damages. We instructed the 
jury on that subject in part as follows: 

"Now then, gentlemen of the jury, we say to you 
that as a general rule of law that the damage resulting 
to a party by reason of the non-performance of a con- 
tract, where it is non-delivery of a commodity — ■— 
the general rule of law is that the damage is the differ- 
ence between the contract price and the price that was 
paid for the commodity to take its place, and that unless 
an additional damage, such as the damage between the 
difference in value of the railroad wrought scrap defab- 
ricated and without cast iron and malleable iron and the 
city scrap was reasonably within the contemplation of 
the parties at the time the contract was made, that then 
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you could not allow this additional damage of the dilT- 
erence in price between the commodity bought, or the 
city scrap, and the commodity contracted for. Now to 
explain this further, we instruct you that the law is. 
and the question for you is: Was it reasonably within 
the contemplation of the parties at the time the con- 
tract was made that failure on the part of the defendant 
to deliver might entail or necessitate the purchase by 
the plaintiff of another kind or quality of iron inferior 
in adaptability for such uses as railroad wrought scrap 
defabricated, without malleable or cast iron, was put 
to? That is, was it reasonably within the contempla- 
tion of these parties that if the defendant defaulted in 
the delivery of this iron and the plaintiff had to go out 
and buy other iron, was it reasonably within their con- 
templation that they might be unable to get railroad 
wrought scrap of the kind agreed upon but that they 
would have to buy another kind of scrap, such as city 
scrap, and that the city scrap was of less value for their 
uses than railroad wrought scrap? 

"Now then, if you find that it was within the rea- 
sonable contemplation of these parties at the time, then 
you would take up the evidence to ascertain whether 
or'not there was a difference in the value of the railroad 
wrought as contracted for and the city scrap which they 
finally bought. But if you find that it was not within 
the contemplation of the parties at the time the con- 
tract ^yas made, then you would disregard that part of 
the damages. 

"Now the guide as to measure of damages is com- 
pensation. The question then for you is : What, under 
all the evidence, will compensate the plaintiff for its loss 
if it had any loss, by reason of the breach of this con- 
tract by the defendant ? That is the gist of the whole 
matter. Did the plaintiff sustain a loss by reason of the 
breach of this contract, and if he did sustain a loss it all 
comes down to that one word "compensation." What, if 
there was any damages by reason of the breach of this 
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contract, will compensate the plaintiff for that breach ?" 

These instructions, after more mature deliberation and 

examination, we believe to be correct. At the conclusion of 

the trial we directed the jury in writing as follows and their 

answers are as indicated : 

If you find for the defendant, you will simply say 
in youi" verdict : "We find for the defendant." 

If you find for the plaintiff, you are directed to an- 
swer the following questions : 

FIRST: How much do you allow for the differ- 
ence between th.e contract price (thirty dollars) of "rail- 
road wrought scrap from burnt cars, defabricated and 
without malleable or cast iron" and "city scrap ?" 

ANSWER: $2824.31 with interest. 

SECOND: How much if anything do you allow 
for the difference in quality between the city scrap and 
railroad wrought scrap, defabricated, and without malle- 
able or cast iron? 

ANSWER: None. 
Dated October 16th, 1919. 

(Signed) 

F. M. FEASLER, 

Foreman. 

Hence it clearly appears that the jury disallowed any 
compensation in damages for the difference in the quality of 
iron and as the verdict of $2824.31 and interest is abundantly 
sustained by the evidence as to the difference in price be- 
tween the iron contracted for and "city scrap" bought to 
replace it we know of no reason why the verdict should be 
disturbed. 

The rule therefore granted October 20th, 1919, to show 
cause why judgment should not be entered non obstante ver- 
edicto is now, February 18th, 1920, discharged, and the Pro- 
thonotary is directed to enter judgment on the verdict upon 
payment of the Jury fee. 
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BOUNOMO, USE ENGELBERG v. UNITED DISTILLERS 
COMPANY. 

Contracts — Damages for bi-each— Evidence — Law of 
Sister State must be pleaded and proved as a fact — Prac- 
tice Act of 1915. 

The Court properly refused to allow the introduction in evidence 
of trade publications issued by brokerage houses purporting to give 
standard market quotations on various brands of whiskey, but allow- 
ed witnesses to testify as to market value basing his conclusions «n 
the price set forth in the trade publications. The Court properly re- 
fused to permit the defendant to show the law of the State of New 
York as applied to the contract in question, for the reason that the 
affidavit of defense does not state that the defendant intended to rely 
on law other than that of Pennnsylvania. Under the Practice Act of 
1915, the defendant is limited in proof to matters set forth in the 
affidavit of defense and the law of a Sister State must be pleaded 
and proved as a fact. 

Rule for judgment n. o. v. and new trial, No, 273 Sep- 
tember Term, 1918. C. P. Erie County. 

S. Y. Rossiter for Plaintiff. 

Shreve & Shreve and Louis Sachs for Defendant. 

HIRT, J., March, 1920. 

This is an action for damages for the alleged breach of 
a contract entered into between the plaintiff and the de- 
fendant and by the plaintiff assigned to the use plaintiff. 
The contract contemplated the delivery of twenty barrels 
of whiskey by the defendant for the consideiation named 
therein, A part of the consideration was paid in cash 
and a series of notes given foi' the balance. Only two 
bairels of whiskey were delivered and the defendant in 
August, 1917, repudiated the contract and refused further 
delivery. The damage claimed was the difference between 
the contract price of the whiskey not delivered and the 
market value thereof at the time of the breach of the con- 
tract. The verdict of the jury was for the plaintiff in the 
sum of $1,187.60. The defendant moved for judgment N. 
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O. V. and for a new trial and assigned among others the 
following reasons : 

1, The Court erred in not admitting the docu- 
mentary evidence offered by the defendant as to the 
market price of whiskey in August, 1917. 

2. The Court erred in not deciding that the con- 
tract is a New York contract and should be interpi-eted 
according to the laws of that state. 

These questions will be considered in order. 

(1) The so-called documentary evidence offered by the 
defendant consisted of trade publications issued by broker- 
age houses at intervals purporting to give standard market 
quotations on various brands of whiskey. The witness was 
allowed to testify as to the names, the nature and reliabil- 
ity of these publications and was permitted to show the 
market value of the whiskey at the time of the breach ot 
the contract, basing his conclusions on the prices set forth 
in these trade publications. The publications were not re- 
ceived in evidence. Only those quotations in these publica- 
tions showing prices of the grade of whiskey mentioned in 
the contract at the time of the breach thereof could be com- 
petent evidence and these books, containing in addition 
prices of various other whiskeys, were properly excluded. 
Even though these publications were admissible it is diffi- 
cult to see how the defendant was injured by their exclu- 
sion in view of the fact that evidence was admitted as to the 
market value of whiskey as based on these quotations. 

(2) The defendant contended at the trial that the 
contract was governed by the laws of the State of New 
York, but was not permitted by the Court to show the law 
of that state as applied to this contract for the reason that 
the affidavit of defense does not state that the defendant in- 
tended to rely on law other than that of the forum. 

There is no error in this ruling. The Practice Act pro- 
vides "Every pleading shall contain and contain only, a 
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statement in concise and summary form of the material 
facts on which the party pleading: relies for his claim or de- 
fense," and the defendant is limited in proof to the matters 
set forth in the affidavit of defense. The law of a sister 
state must be proven as a fact and is not a matter of which 
the Court can take judicial notice. (Phillips vs. Gregg, 10 
Watts, 158; Linton vs. Moorhead, 209 Pa., 646) and if it 
is to be proven as a fact it should be pleaded as such. There 
is nothing in the affidavit of defense to the effect that the 
defendant relied on the laws of the state of New York as 
applicable to this contract, nor are such facts pleaded as 
suggest this intention even by inference. 

But even if this defense were sufficiently pleaded, the 
uncontradicted evidence in the case seems to show that the 
laws of the state of New York could not govern. The con- 
tract was executed by the plaintiff in Ohio, subject to the 
approval of the home office of the defendant in the state of 
New York, The acceptance of the order by letter written 
by the defendant in New York may have made that state 
the place of formal execution of the contract. (Ward Lum- 
ber Co. vs. Am. L. & Mfg. Co., 247 Pa., 267) yet the facts 
are that the plaintiff was a saloon keeper in Ashtabula, 
Ohio, that he contracted to purchase this whiskey to sell 
at that place and that the notes which he gave in accord- 
ance with the contract were all made payable in Ohio and 
■these facts, uncontradicted, show that the place of perfonn- 
ance of the contract as contemplated by the parties, was the 
state of Ohio. This being so, it follows that in any event 
the law of the state of New York is not applicable to this 
contract. If performance of the contract was contemplated 
in the state of Ohio that state is the locus contractus. Bur- 
nett vs. R. R., 176 Pa., 48. It was proper to apply the law 
of Pennsylvania to the construction and operation of this 
contract, for, in the absence of proof to the contrary, the 
presumption is that the law of a sister state is the same 
as that of this state. Bolinger vs. Gallagher, 144 Pa., 205. 
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The other reasons assis:ned need not be discussed. The 
case was fairly tried on the merits and the verdict is jus- 
tified by the evidence. 

And now, March — , 1920, the rules for judgment N. 
O. V. and for a new trial granted December 15th, 1919, are 
discharged and tiie Prothonotary is directed to enter judg- 
ment upon the verdict on payment of the jury fee. 



PARLOVICH V. PHILA. & READING C. & I. CO. 

Workmens Compensation — Act of June 26, 1919, P. L. 
664 — Findings of Board. 

Under the Act of June 26, 1919, P. L. 664 an appeal may be taken 
upon the ground that the findings of fact are unsupported by compet- 
ent evidence- 
When the findings of fact of the Compensation Board are cor- 
rect the court will enter judgement according to Section 422 of Uie 
act of 1919. 

Appeal from Compensation Board, No. 323, September 
Term, 1919. C. P. Schuylkill Co. 

Ellis and Whalen for appeal. 

BECHTEL, P. J., February 2, 1920. 

This case comes before us on an appeal by the defend- 
ant from the Workmen's Compensation Board which set 
aside the final receipt given by the claimant and allowed 
compensation for the loss of his eye of fifty per cent of his 
wage for a period of one hundred and twenty -five weeks. 

The appeal sets forth that the Compensation Board 
erred in its findings of fact and in concluding to disapprove 
the agreement and in allowing compensation. Under the 
provisions of the Act of Assembly, 1919, P. L. 664, section 
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427, an appeal is allowed to be taken on the ground that the 
findings of fact are "unsupported by competent evidence." 

We have examined this record carefully and viewed 
all the evidence contained therein and do not think that it is 
incompetent. This evidence if believed by the Board, was 
amply sufficient to sustain the findings of fact and its con- 
clusion to set aside the final receipt. In accordance with 
the provisions of the Act, our attention has been called to 
the case of DeCaro vs. Gocella Bros., Third Department 
Reports of Pennsylvania, page 3362. In this case, however, 
the referee found as a fact that the defendant was not noti- 
the refree found as a fact that the defendant was not noti- 
fied by the claimant of his injury and that through lack of 
attention the use of the eye was lost, in addition to which it 
was further found that arrangements were repeatedly made 
for the proper medical treatment, but that claimant always 
failed to carry out his part of the arrangement. No such 
findings of fact are present in this record and we do not feel 
that we could have made any such findings ourselves upon 
the record as presented to us. As is well said by the Board, 
"From this evidence the Board is not able to find that the 
claimant refused medical attention. Furthermore there is 
no evidence that such attention administered immediately 
would have saved his eye." 

We are, therefore, of the opinion that the Board was 
correct in its action and shall, therefore, proceed to enter 
judgement in accordance with the fourth paragraph of Sec- 
tion 422 of the Act of 1919, supra. 

AND NOW, February 2, 1920, the action of the Board 
in this case in setting aside the final receipt and disapprov- 
ing the agreement and allowing compensation for the loss of 
claimant's eye, is hereby affirmed and judgement is directed 
to be entered in favor of the plaintiff and against the de- 
fendant for the sum of $995.00. It will be noted in this 
connection that claimant has received from the defendant 
compensation at the rate allowed by the Board for a period 
of six and five-sixth weeks, to wit; $54.39. 
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Orphans' Court — Jurisdiction — Act of June 7th, 1917, 
Sec. 9, P. L., 872. 

An Orphans' Court has jurisdiction over all the property in an 
estate and can compel the appearance by citation of those who have 
possession of any part thereof. Persons in possession of the prop- 
erty of the decedent are constructive trustees and are held account- 
able therefor and may be compelled on citation to deliver the trust 
property to the executrix, but this principle is applicable only where 
there is no contest as to the title to the property. Where there is a 
contest as to title and the property is in possession of one claiming 
adversely to the estate, the Orphans' Court has jurisdiction of neither 
person nor thing. 

Citation to file a supplemental inventory. No. 125, No- 
vember Term, 1919. O. C. Erie County. 

J. B. Cessna for Petitioners. 
C. P. Hewes for Respondents. 

HIRT, J.. April 20, 1920 

A petition was presented by Martha Boyd and Etta 
Bierer, parties in interest, for a citation to compel the exe- 
cutrix of this estate to file a supplementary inventory to in- 
clude $5100.00 in cash alleged to be part of the estate of 
decedent. An answer was filed by the executrix admitting 
the existence of $4050.00 of this fund, but alleging that 
"she is informed and believes that this money belonged to 
her brother, John Wyant." A second petition was presented 
as an amendment seeking to make Cora Wyant and John 
Wyant parties to the original proceeding. It is alleged that 
they are in possession of the fund and the second petition 
is in effect an effort to bring them into court to try title to 
the fund in dispute. 

It is argued that this court has jurisdiction to try title 
to this property. The jurisdiction of the Orphans' Court by 
the Act of June 7, 1917, Section 9, (1) P. L. 372, embraces 
"All cases within their respective counties wherein execu- 
tors, administrators, guardians or trustees may be posses- 
sed of, or are in any way accountable for, any real or per- 
sonal estate of the decedent.!' This section is a re-enact- 
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ment, verbatim, of Section 19 (8) of the Act of June 16. 
1836, P. L. 792, and the decisions since that statute hold 
uniformly that the Orphans' Court is without jurisdiction 
to determine disputed question of title. Odd Fellows Sav- 
ings Bank Appeal, 123 Pa., 356; Cutler's Estate, 225 Pa., 
167. 

The jurisdiction of the Orphan's Court will permit an 
investigation so far as to infoiin itself whether the denial 
that the property is a part of the estate is made in good 
faith and whether a substantial dispute as to the title of 
this fund exists. But whether the title to this fund is really 
in dispute can be determined by the proceedings on the 
original petition. If there be a dispute as to the title, a com- 
mon law court, through a jury, must decide the question. 
To argue that the Orphans' Court has jurisdiction to try 
disputed questions of title is to say that the right of trial 
by jury may be defeated or abridged by legislative enact- 
ment. Cutler's Estate, 225 Pa., 171. 

It cannot be doubted that the Oi-phans' Court has jur- 
isdiction over all of the property in this estate and can com- 
pel the appearance by citation of those persons who have 
possession of any part thereof. Persons in possession of 
the property of a decedent are constructive trustees and are 
held accountable therefor and may be compelled to appear 
on citation to deliver the trust property to the executrix, 
but this principle is applicable only where there is no con- 
test as to the title to the property. Brooke's Appeal, 102 
Pa., 154. Where there is a contest as to title as in this case, 
and where the disputed property has never been within the 
grasp of the Orphans' Court, but is in possession of one 
claiming adversely to the estate, this court has jurisdiction 
of neither person nor thing. Paxson's Estate, 225, Pa., 204. 

The motion to strike from the record the order made 
March 6th, 1920, awarding a citation on the petition to 
amend is now, to-wit, April 20, 1920, gi'anted 
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Judgment — Laches in not asking relief. 

A judgment entered upon a lease for breach of a covenant which 
recites that the lessee agrees to vacate the premises within ten days 
from date of notice to vacate, will not be opened when there are no 
facts averred from which the conclusion could be drawn that there 
had been a fraudulent concealment and especially is this so if the 
defendant has had 4he lease in his possession for edght months witiiout 
complaining of such concealment. 

Rule to open judgment. No. 38, May Term, 1920. C. 
P., Erie County. 

C. Harrison Lund and S. Y. Rossiter for Plaintiff. 

ROSSITER, P. J., April 22, 1920. 

This is a petition to open judgment entered upon a 
lease containing a clause authorizing and empowering any 
attorney of any court of record to appear and confess judg- 
ment in any Amicable Action of ejectment and immediately 
to issue a writ of Habere Facias Possessionem on failure of 
the lessee to keep all the covenants of the lease. The right 
to enter judgment in this case is based upon a breach of a 
the lessee agrees to vacate, the lessee agrees to vacate the 
premises within ten days from the date of notice to vacate, 
the lessor alleging that the ten days' notice was given and 
that the lessee refusing to remove from the premises puts 
him in default of that covenant in the lease which author- 
izes the entry of the judgment and the issuance of the 
writ of Habere Facias Possessionem. The defendant avers 
in his petition to open judgment that the plaintiff promised 
the defendant a lease for four years ; that he executed the 
lease without reading it and relied upon the faith of the 
plaintiff's representation that the said lease was for a per- 
iod ending April 1, 1923; that the plaintiff fraudulently con- 
cealed the fact that the lease contained the clause providing 
for a ten days' notice to quit; that the plaintiff knew the 
clause was in the lease, but that the defendant did not 
know it ; that the defendant made improvements amounting 
to $500.00 to $1000.00 which the plaintiff permitted. 
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There are no facta averred in the petition which if true 
would constitute fraud ; true, it is averred that there was a 
fraudulent concealment of the notice to quit in ten days, but 
there is nothing averred from which the conclusion could 
be drawn that the concealment was fraudulent; in other 
words, the petition states a conclusion, but does not sup- 
port it with averments of facts from which that conclusion 
can be deducted. The clause complained of was printed in 
the body of the lease and a copy of the lease has been in 
the posession of the defendant from the date of its execu- 
tion until February 17, 1920, or nearly eight months with- 
out complaint and there is no denial that the ten days' 
notice was served and that the defendant was in default of 
the covenant to quit. 

What these proceedings disclose, therefore, is not fraud 
on the part of the plaintiff, but negligence on the part of 
the defendant. There is no averment that no opportunity 
to read w^ given ; that the plaintiff could not read or any 
other facts tending to deceive a reasonably, cautious, dili- 
gent or prudent man, but rather the contrary. So that 
even if there was concealment originally, which there is 
nothing to lead us to conclude tliat there was, the defend- 
ant is clMirly not entitled to the relief prayed for by the 
further reason of his laches. 

Hence the rule granted February 17th, 1920, to show 
cause why judgment should not be opened and defendant 
let into a defense is now, April 22nd, 1920, discharged. 
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Wills— Construction of wills together with codicil — 
Heirs — Intent of Testator, 

The words of a will should be construed so as to give effect, not 
to the conventional meaning of the words, but to the actual intent of 
the testator. 

Where a will and codicil are to be construed they must be regard- 
ed as parts of one and the same instrument and the codicil is 
not be allowed to vary or modify the will unless it be plain that such 
was the intention of the testator. 

J. M. Force, Esq., for Exceptants. 
S. Y. Rossiter for Administrator, 

HIRT, J, May 6, 1920. 

Testator in his will, executed March 31, 1900, provided 
"After paying all my just debts and funeral expenses, I will 
the full use and benefit of all possession to my beloved 
wife, Mary Evaline Diury, to use freely as I would myself, 
without interference from anyone and I hereby name her 
my sole executrix during her natural life. . Whatever of 
personal property may be left at her decease, and this home 
farm, I will shall belong to my heirs and Luella Piatt John- 
son in equal shares of one-fifth to each of my children or 
their heirs and the same to said Luella Piatt Johnson.' 

On February 27, 1905, testator executed the following 
codicil "I now order that the above mentioned Luella Piatt 
Johnson be paid $1500.00 and R. Cheney Drury $300.00 
out of my propei'ty at my wife's decease and the balance to 
be equally divided between the five heirs." 

The Auditor found that the original will and the codicil 
were written by testator in his own handwriting, presum- 
ably without the assistance of one learned in the law. That 
testator had four children, to-wit: Walter Drury, R. 
Cheney Drury, Anna Drury and Jesse Drury and that 
Luella Piatt Johnson lived in testator's househ )ld since 
childhood, but had not been legally adopted by him. That 
these four children or their children, per stirpes, and Luella 
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Pli'tt Johnson were the persons entitled to receive each a 
one-fifth interest in the residuary estate under the original 
will, but that the codicil limited the interest of Luella Piatt 
Johnson to the bequest of $1500.00 and revoked the bequest 
or devise to her in the will proper, of an equal share of the 
residuary estate with the testator's children or their heirs. 

To this conclusion of the Auditor Luella Piatt Johnson 
excepted, claiming a one-fifth interest in the residuary 
estate. 

The question before the Court is the construction of 
the phrase "the five heirs" in the codicil, as indicative of 
the intention of testator. 

It is clear that testator in the original will intended 
that his estate be divided into five parts and that four of 
these parts be distributed to his fom- children or their heirs 
and the remaining part to Luella Piatt Johnson. Testator 
made no distinction between Luella Piatt Johnson and his 
children in respect to the proportion of his estate each 
should receive. In the codicil also, testator directs "the 
balance to be equally divided between the five heirs." 

The Auditor found that Luella Piatt Johnson was not 
technically an heir and that there being only four heirs, 
distributed the residuary estate among the four heirs or 
their children, per stirpes, to the exclusion of Luella Piatt 
Johnson. 

We believe that the learned Auditor erred in the ex- 
haustive report filed in this case by adhering to a too tech- 
nical construction of the word "heirs". 

We are convinced, viewing the will and codicil as a 
whole, that after testator had directed in the body of the 
will that Luella Piatt Johnson should receive one-fifth of 
his estate, he considered her his heir in the popular sense of 
the term, though strictly speaking but a devisee or legatee, 
and that Luella Piatt Johnson is one of "the five heirs" re- 
ferred to in the codicil ; that the only change made by the 
testator in the codicil was to give Luella Piatt Johnson an 
additional $1500.00 and R. Cheney Drury an additional 
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$300,00 over and above the proportionate share given them 
in the original will. This view is in accordance with the 
recognized rules of construction. The words of a will 
should be construed so as to give effect, not to the con- 
ventional meaning of the words, but to the actual intent of 
the testator, Thran vs. Herzog, 12 Pa. Super. 551 ; 
Tyson's Estate, 191 Pa., 218. Where a will and codicil 
are to be construed they must be regarded as parts 
of one and the same instrument and the codicil is not 
to be allowed to vary or modify the will unless it be plain 
that such was the intention of the testator. Thomas 
Estate, 241 Pa., 290. 

And now, to-wit, May 6 1920, the first exception is 
sustained and the report is referred back to the Auditor for 
distribution in accordance with this opinion. 



ANNEXATION OF PART OP MILLCREEK TOWNSHIP. 

Annexation of part of township to an adjoining City — 
Duty of Court— Act of 1913, P. L., 568. 

Under' Section 3 ofl the Act of June 27, 1913, P. L. 568, it is pro- 
vided that if the proceedings appear to have been in conformity with 
the law, the Court shall enter a decree when said annexation shall take 
effect, and under Section 5 of the said Act, it is provided that the 
Court shall upon petition and proof make such order or decree as will 
give the inhabitants of the annexed territory representation in the 
City by creating a new ward or wards and the said Court shall appoint 
the election officers in such new wards. 

Petition for annexation, No. 114 February Sessions, 
1919 Q. S. Erie County. 

Brooks, English & Quinn for Petitioners. 

M. C. Cornell, City Solicitor, for City of Erie. 
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Annexation of Part of Millcreek Township. 
ROSSITER, P. J. April 13, 1920. 

This is a petition by the United States Housing Corpor- 
ation, an owner of real estate in that portion of Mill Creek 
Township lately annexed to the City of Erie, praying that 
the Court take due proof of the facts and circumstances ma- 
terial to the determination of the case and thereupon to in- 
clude the territory lately annexed within the limits of ad- 
jacent wards or create new wards and do such other things 
in connection with the annexation of said territory as are 
required by law. 

The proceedings thus far had briefly reviewed are as 
follows: Prior to April 11, 1919, certain residents and tax- 
able inhabitants of a part of Mill Creek Township, Erie 
County, Pennsylvania, presented to the Councils of the City 
of Erie, a petition for annexation and afterwards, to-wit, 
April 11, 1919, the Council of the City of Erie enacted BUI 
No. 4701 into an ordinance providing for the annexation of 
certain land in the Township of Mill Creek to the City of 
Erie, and later pioceedings were had whereby the Superior 
Court of the State of Pennsylvania directed that a decree be 
entered by the Court of Quarter Sessions of Erie County, 
Pennsylvania, in accordance with an opinion therein filed re- 
versing an opinion of this Court which directed the setting 
aside of the proceedings had by the taxable inhabitants of 
Mill Creek Township and the City of Erie annexing said ter- 
ritory, which decx'ee was accordingly, to-wit, April 13, 1920, 
entered. The proceedings so far, therefore, are in conform- 
ity with the law as decreed by our Superior Court. 

By th<. Act of June 27th, 1913, P. 568, Section 3, it is 
provided that "if the proceedings appear to have been in con- 
formity with the law — that thereupon — said annexation 
shall take effect." Annexation, therefore, has taken effect 
as of the date of the entering the decree, to-wit, April 13, 
1920. 

The question then arises what further does the law re- 
quire this court to do in the premises. 

By Section 5 of the above referred to act it is provided 
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that whenever any township or part thereof shall be an- 
nexed to an adjoining or adjacent city it shall be the duty of 
the Court, upon petition and proof, to make such order or de- 
cree as will give the people of the annexed territory repre- 
sentation in the government of the said city by including 
said territory within the limits of adjacent ward or wards or 
by creating new ward or wards thereof and the said Court 
shall in the case of the creation of a new ward or new wards 
appoint the election officers. 

Article 8, Section 11, of the Constitution of Pennsyl- 
vania provides "That wards of cities — Shall form or be di- 
vided into election districts of compact and contiguous terri- 
tory in such a manner as the Court of Quarter Sessions of 
the City— in which the same are located may direct." 

By these provisions of our constitution and this latest 
Act of Assembly upon the subject it appears then that it is 
the further duty of this Court to 

FIRST : — (Upon petition and proof) make such order or 
decree as will give the people of the annexed territory rep- 
resentation in the government of the city. 

(a) This may be done by including said territory, with- 
in the limits of an adjacent ward or wards or by creating new 
wards thereof, but, 

(b) These wards shall be divided into election districts 
of compact and contiguous territory in such a manner as the 
Court of Quarter Sessions of the City in which the same are 
located may direct. 

(c) And this division is to be made "Whenever the 
Court of the proper county shrill be of the opinion that the 
convenience of the electors and the public interest will be 
promoted thereby. 

Hence the petition having been presented and proof 
having been oflfered of the annexation and the location of the 
land annexed shown by metes and bounds and the Court be- 
ing of the opinion that the public interest will be promoted 
thereby, the duty of the Court is plain. 
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HESSLAN V. HEFFLER. 

Evidence — Promissory note — Contemporaneous parol 
agreement — No proof of fraud, accident or mistake. 

At the trial defendant rested her drfense on an offer to show that 
the note in suit was one of a series of renewals of the original note 
and that at the time the original note was made and endorsed it was 
agreed by parol between the plaintiff and defendant, that the note 
would not be "used, or collection enforced if interest thereupon and 
part of the principal were paid at the maturity thereof and a new 
note of like tenor given for the balance." Defendant further offered 
to prove . that the note was indorsed by her upon the faith of this 
contemporaneous agreement and that when note became due a tender 
was made in accordance with the parol agreement. Held, that the 
court properly refused to admit the testimony offered and directed a 
verdict for the plaintiff. 

Rule for new trial and judgment n. o. v. No, 251, Sep- 
tember Term 1918, C. P. Erie Co. 

Gunnison, Fish, Gifford and Chapin for Plaintiff. 

S. Y. Rossiter for Defendant. 
Hirt, J., May 21, 1920,— 

This is an action brought on a promisory note made by 
Clara M. Irwin and Glenn Irwin and indorsed by the defend- 
ant, S. D. Heffler. At the trial defendant rested her defence 
on an offer to show that this note was one of a series of re- 
newals of the original note and that at the time the original 
note was made and indorsed it was agreed by parol between 
the plaintiff and defendant, that the note would not be 
"used, or collection enforced if interest thereupon and part 
of the principal were paid at the maturity thereof and a 
new note of Hke tenor given for the balance." Defendant 
further offered to prove that the note was indorsed by her 
upon the faith of this contemporaneous agi-eement and that 
on the due date of the note on which this suit was brought, 
interest and $150.00 on the principal and a new note for the 
balance had been tendered. The Court refused to admit the 
testimony offered and directed a verdict for the plaintiff. 

The refusal of these offers is the error assigned on mo- 
tion for a new trial. 
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The intent of defendant's proposition was to change the 
terms of payment of the note by an alleged contemporane- 
ous oral agreement, which induced the indorsement, but 
which was wholly inconsistent with the terms of the note. 
There was no offer to prove that the indorsement was se- 
cured or that the oral agreement was omitted from the 
writing through fraud, accident or mistake. 

We are convinced that in the absence of an offer and 
proof of fraud, accident oi' mistake, a contemporaneous 
parol agi'eement cannot change the time and manner of the 
payment of a note and that in this case binding instructions 
for the plaintiff were proper. In Hill vs. Gaw, 4 Pa., 493, 
Evidence of a parol contemporaneous agi'eement that pay- 
ment of a post dated check would not be demanded at 
maturity was held inadmissible. In Coughenour vs. Suhre, 
71 Pa., 462, it was held that evidence was inadmissible to 
show that the agreement at the time of execution of a note 
payable "in one day" was in fact that it was payable at a 
later time. To the same effect is Anspach vs. Bast, 52 Pa., 
356. 

The case of Clark vs. Allen,132 Pa., 40, is parrallel with 
the case before this Court. It was there held in a suit by 
the payee against the maker of a note that an affidavit of 
defense averring that the note was given upon the faith of 
an agreement made at the time between the plaintiff and 
defendant, that payment was not to be demanded or any 
proceedings had to collect the same until it should be pos- 
sible and convenient for defendant to spare the amount 
thereof and that he was not yet able to spare the money, is 
insufficient to prevent summary judgment. 

We are further of the opinion that the alleged parol 
agreement, even though proof thereof were admissible, 
would be unenforceable because of utter want of precision 
in its terms. 

And now. May 21, 1920, the rules for judgment n. o. v. 
and for a new trial granted December 3rd, 1919, are dis- 
charged and the Prothonotary is directed to enter judgment 
upon the verdict on payment of the jury fee. 
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Sales— Sale of Chattels in Bulk — Notice to Creditors — 
Practice— Attachments-Acts of 1869 and 1905. 

Where a sale of merchandise, fixtures, etc., is made in bulk, with- 
out notice to creditors as required by Act of March 28, 1905, P. L. 62, 
the proper procedure to determine the question of the creditors', rights 
is by writ of attachment under Act of March 17, 1869, P. L. 9, and its 
supplements. 

It is not essential that the attachment be based on an averment 
of actual fraud in the sale. 

Motion to Dissolve Attachment. No. 189 January 
Term, 1920. C. P. Lackawanna County. 

P. A. Walsh, for plaintiff. 
A, A. Vosburg, foi' defendant. 

Newcomb, J., Februaiy 23, 1920. — Plaintiff was a cred- 
itor of defendant, Boyle, and proceeded by attachment un- 
der the Act of March 17, 1869, P. L. 9, and its supplement 
of 1887, in an attempt to invalidate a sale of chattels made 
by Boyle to Camp and McKinstry. There is no allegation 
of fraudulent intent. It is merely alleged that the sale and 
transfer of certain merchandise, fixtures, etc., was made in 
bulk without notice to creditors as required by Act of iiSth 
March, 1905, P. L. 62. The property was seized. Camp and 
McKinstry made parties as garnishees, and it is they who 
now move to dissolve the lien of the writ upon the ground 
that attachment is not the proper remedy in the absence of 
any averment of actual fraud. 

In the Comjnon Pleas there has been a marked diver- 
gence of opinion on the subject ; and if the question were 
still open, one might feel disposed to grant the relief asked 
for. But, for the present at least, the question must be re- 
garded as having been settled in favor of the attaching 
creditor by Kelly v Snyder, 58 Pa. Super. Ct., 1, upon the 
authority of which the motion to dissolve and the rule to 
show cause discharged. 
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COMMONWEALTH v. WILKINS. ET AL. 

Act of June 18, 1895, P. L. 204 as amended by Act of 
June 5, 1919, P. L. 399— Title— Not repealed by Act of May 
8, 1911, known as the School Code. 

It is well settled that it is not necessary that the title of an 
act embody all the distinct provisions of the bill in detail, nor serve 
as an index or di^st of its contents, and the title to the act in 
question is broa enough to cover all of the municipal sub-divisions 
of the Commonwealth down ta and including townships, and school 
districts. 

The Act of June 18, 1895, P. L. 204, was not repealed by the Act 
of May 18, 1911, known as the School Code must be read into and 
construed with the latter act as a relevant constituent of the school 
law. 

Summary Conviction — Penalty — Use Plaintiff — Not 
necessary to bring suit to use of School District. 

The Legislature by the 12th Section of the Act of June 18, 1895, 
imposed a duty on school directors and others to refuse the admit- 
tance of unvaccinated children to the schools, and this duty having 
been imposed, the breach thereof is an offense criminal in its nature, 
punishable upon conviction before a justice of the peace, and the 
action is not for the questimn of a penalty in the nature of an action 
of debt. It 18 a proceeding to convict for the violation of the law 
and it cannot be said in this case that the only party interested is 
the one who receives the fine, and that since the Comn.on wealth is 
not entitled to the fine, it has no interest. 

The word municipality in the Act of 1895, is used in its general 
and more apprehensive sense and in that sense townships are muni- 
cipalities. 

Appeal from summary conviction for violation of Sec- 
tion 12 of Act of 1895, P. L. 204. 89 November Sessions, 
1919. Q. S. Erie County. 

Bernard J. Meyers and M. Levant Davis for Common- 
wealth. 

Milloy & Gilson, L. E. Torry and J. B. Cessna for De- 
fendants. 

Hirt, J., May 1920 

The defendants, J. Ross Barney, M. T. Wilkins, and 
Burton Thomas with J. W. Hughes and George Sims, being 
all of the members of the School Board of Millcreek Town- 
ship, were summarily convicted for a violation of the Act 
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of June 18, 1895, P. L. 204, as amended by the Act of June 
5, 1919, P. L. 399, and a fine of $25.00 was imposed on each 
of them. J. Ross Barney, M. T. Wilkins and Burton Thomas 
appealed and on hearing, admitted the statement of facts 
in the transcript of the Justice of the Peace. The record re- 
turned' shows the following material facts: 

That since the 1st day of December, 1919, the above 
School Directors, being in charge of and having supervision 
of all the public schools in the Township of Millcreek, have 
permitted James Berry and other children to attend the 
public schools in said School District "without said children 
having first been vaccinated or without having presentt^ a 
certificate signed by a physician setting forth that such 
child or children has or have been vaccinated and that a 
subsequent examination reveals a resulting dicatrix, or that 
vaccination has been performed according to the rules and 
regulations promulgated by the Commissioner of Health 
with the sanction and advice of the Advisory Board of the 
Department of Health, or that said child or children has or 
have previously had smallpox," contrary to the form of the 
acts of Assembly in such case made and provided. This 
Question embodies the essentials of Section 12 of the Act 
of June 18, 1895, as amended by the Act of June 5, 1919, 
imposing a duty on School Directors and others to exclude 
unvaccinated children from the schools. 

Section 21 imposes a penalty for violation as follows: 
Any person or persons named in this act, who shall 
fail, neglect, or refuse to comply with, or who shall violate, 
any of the provisions or requirements of this act, shall, for 
every such offense, upon convicion thereof before any may- 
or, burgess, alderman, police magisti'ate, or justice of the 
peace, be liable to a fine or penalty therefor of not less 
than five dollars nor more than one hundred dollars ; which 
said fines or penalties shall be paid into the school fund of 
the municipality in which the offense was committed; and 
in default of payment thereof, such person or persons, so 
convicted, shall undergo an imprisonment in the jail of the 
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proper county for a period not exceeding sixty days." 

These defendants ask that the judgment of the justice 
of the peace be reversed and the proceedings had before 
him "set aside for the following reasons: 

1. It is argued that the title to the Act of 1895 is 
inadequate under Section 3, Art, III, of the Constitution 
and that the Act of 1895 for this reason is unconstitutional. 

The title to the Act of June 18, 1895, P. L. 203, is "An 
Act to provide for the more effectual protection of the pub- 
lic health in the several municipalities of this Common- 
wealth." 

It is well settled that it is not necessary that the title 
of an act embody all the distinct provisions of the bill in de- 
tail, nor serve as an index or digest of its contents. It was 
held in Sprague vs. Baldwin, 18 Pa. C. C. 571, that the title 
to this act is broad enough to cover all of the municipal 
subdivisions of the Commonweath down to and including 
townships, and school districts and there is nothing in sub- 
sequent decisions which disturbs the ruling in that case. 
The connotation of the word municipality in the title is 
sufficient notice to townships and school districts to put 
them on inquiry as to its contents. 

2. It is argued that the Act of June 18, 1895, was re- 
pealed by the Act of May 18, 1911, known as the School 
Code. 

In the light of recent decisions binding on this Court, 
a little discussion ef this proposition is necessary. In Com. 
vs. Aiken, 64 Pa. Super. 96, it was held that the Act of 1895 
was not repealed by the Act of 1911. The same question 
was decided in Com. vs Gillan, 65 Pa. Super 31, in which 
Judge Orlady in an exhaustive opinion, held that "the Act 
of 1895 in so far as it relates to the same subject-matter 
as the Act of 1911, must be read into and construed with 
the latter act as a relevant constitutent of the school law," 

3. It is urged that the proceeding should have been 
brought in the name of the Commonwealth to the use of 
the School District of the Township of Miiicreek and that 
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failure to join the school district to'which the penaTtyia 
payable is fatal and that the proceeding must fail for want 
of jurisdiction. In support of this proposition it is argued 
that Caufman's case, 35 Pa. C. C. 417, and the cases therein 
cited apply, on the argument that in suits for summary con- 
viction, the record of the justice of the peace must show 
that the magistrate had jurisdiction and if the penalty is 
payaWe to any person or corporation, suit must be instituted 
to the use of such person or corporation. 

A careful examination of these cases and the acts of 
Assembly construed by them leads to the conclusion that 
the above principle cannot apply to this case. The legis- 
lature by the I2th Section of the Act of June 18, 1895, im- 
posed a duty on school directors and others to refuse the 
admittance of unvaccinated children to the schools, and this 
duty having been imposed, the breach thereof is an offense 
criminal in its nature, (Commonwealth vs. Shields, 50 Pa. 
Sup. 202) punishable upon conviction before a justice of 
the peace. 

The present action is not qui tarn for the collection of 
a penalty in the nature of an action of debt, notwithstand- 
ing the penalty imposed is made payable to the school fund. 
It is a proceeding to convict for the violation of the law, and 
it cannot be said in this case as in Caufman's case, supra, 
that the only party interested is the one who receives the 
■fine, and that since the Commonweath is not entitled to 
the fine, it has no interest. If the decisions have been cor- 
rectly applied, this act of Assembly is a State-wide com- 
pulsory vaccination law as to school children, enacted for 
the protection of the public health, and is this be so, the 
Commonwealth is interested in its enforcement. If it were 
necessary that the School District of Millcreek Township be 
made a party with the Commonwealth in this proceeding, 
an anomalous situation would result. The defendants in this 
case are a majority of the directors of the school district 
entitled to the fine imposed, and this being so it is reason- 
able to assume that the school district which they control 
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would be a diffident, not to say unwilling prosecutor. We 
are of the opinion that the principles laid down in Common- 
wealth vs Borden. 61 Pa. 276, govern this case. The iict it- 
self in Section 21, directs proceedings to be for conviction 
and this action is therefore pi'operly brought in the name 
of the Commonwealth, Commonwealth vs Wolf, 3 S. & R. 
48. Conviction under the act is the purpose of this action; 
the payment to the Millcreek School District of the penalty 
imposed after conviction is incidental thereto. But even in 
the payment of the fine the Commonwealth is interested, 
not as a beneficiary, but that the offenders be punished for 
the duty of a violation of a duty imposed by law. 

4. It is urged that Millcreek Township is not a muni- 
cipality in the sense contemplated by the Act of 1895, P, L. 
204, as amended by the Act of 1919, P. L. 399, and that 
therefore, the act does not apply. 

"A municipal corporation, in its strict and proper 
sense, is a body politic and corporate constituted by the in- 
corporation of the inhabitants of the city or town for the 
purposes of local government thereof, (Dillon on Municipal 
Corporations, 31, (19) ) called into existence either at the 
direct solicitation or by the free consent of persons compos- 
ing it. In the strict sense of the term municipalities include 
only cities and towns and other like organizations with po- 
litical and legislative powers for local civil government. 

But there are other divisions of the state, as counties 
and townships, incorporated by general laws intended as 
agencies in the administration of civil government, some- 
times styled political, sometimes public, sometimes civil, 
and sometimes municipal corporations, and (Dillon 32 (20) 
in its broader sense the term municipal corporation or mun- 
icipality is used to include these public or quasi corpora- 
tions, the principal purpose of whose creation is as an in- 
strumentality of the state, and not for the regulation of 
the local and special affairs of a compact community. 

That townships are municipalities in this sense has 
been affirmed repeatedly by the decisions. In Union Town- 
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ship vs. Gibboney, 94 Pa. 536, Mr. Justice Trunkey says 
"Counties and Townships are involuntary civil divisions of 
the state, incorporated by general laws, to aid in the ad- 
ministration of the g:overnment. Their powers all relate to 
matters of state as distinguished from local concern, such 
as the administration of justice, and the establishment and 
repair of public highways. The statutes confer upon them 
all the powers they possess, prescribe all the duties they 
owe, and impose all liabilities to which they are subject. 
Considered in respect to the limited number of their pow- 
ers, they rank low down in the scale or grade of corporate 
existence; and hence have been frequently termed quasi 
corporations. This designation distinguishes them from 
private corporations aggregate, and from municipal corpor- 
ations proper, such as cities or towns acting under charters, 
or incoi-porating statutes, and which are invested with more 
powers, and endowed with more functions and a larger . 
measure of corporate life," quoting with approval Dillon on 
Municipal Corporations, Sect, 10a. Funk vs Township^ 13 
Pa. C, C. 387, refers to "township or other municipality." 
In many cases the word toWnship is used as a general term 
to cover the several municipal divisions of a county and 
where the intent so to use it becomes clear it should be so 
construed by the Court." Wilkes Barre vs. Luzerne Co., 3 
Kulp, 302. "It appears upon reason as well as authority 
that townships are quasi municipal corporations." Davis 
vs. Henry, 32 C. C. 32. "Counties and townships are some- 
times said to be only quasi corporations or quasi municipal 
corporations because they have no legislative power. But 
all of these — cities, boroughs, counties and townships- 
are indiscriminately known as municipalities." Dare vs. 
Commissioners, 23 Pa. C. C, 648. "The legislation classifying 
townships did not have for its object a change in the es- 
sential nature and character of the township as a muni- 
cipal organizaion." Millboume Boro 46 Pa. Super. Ct. 22. 
A township is characterized as a municipality in Township 
vs. Moore, 68 Pa., 404, in Township vs. Wolf, 106 Pa., 610, 
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in Coxe's Case, 11 Pa., C. C. 639, and in Dreese vs. Freed, 
42 Pa., C. C. 246. "Townships are clearly municipalities." 
Keeler vs. Westgate, 10 D. R. 241. Townships are discussed 
aa municipalities in McCormick vs. Hanover Twp. 246 Pa., 
172. The term municipal corporation includes a city, bor- 
ough, township or county, McLaughlin vs. Corry, 77 Pa., 
112. 

The Constitution also designates townships, municipal- 
ities, in Article IX, Section 8, which restricts the limits of 
the creation of "the debt of any county, city, borough, 
township, school district, or other municipality or incorpor- 
ated district," and in Article IX, Section 19, which pre- 
scribes that "any county, township, and school district or 
other municipality incurring any indebtedness shall at or 
before the time of so doing provide for the collection of an 
annual tax sufficient to pay the interest and also the princi- 
ple thereof within thirty years." And in Article XIV, 
Section 6, which provides that "the General Assembly shall 
provide by law for the strict accountability of all county, 
township and borough officers as well as for the fees which 
may be collected by them, as for public or municipal monies 
which may be paid to them." 

The word municipality, in certain acts of Assembly 
has been construed to include townships. The Act of April 
21, 1895, which provides "All laws requiring municipal 
corporations to enter bail or file affidavits of defense are 
hereby repealed," has been held to include townships. The 
Act of April 26, 1893, which provides "that municipal cor- 
porations shall not be required to file affidavits of defense" 
applies to townships, Sprague vs. Baldwin, 18 Pa. C. C. 568. 
In the same case the Act of June 18, 1895, was construed 
and in the opinion. Judge Morrison held that a township is 
a municipality without the contemplation of the act. 

This question has been recently decided in the unre- 
ported case Com. use School District vs. Gariing (Mont- 
gomery County) in which W. R. Gillin, P. J. says "For 
some purposes a township is not a municipal corporation, for 
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others it Js treated as Such. We have no doubt that the 
12th Section of the Act of 1895 applies as well to townships 
as to incorporated boroughs. It is very significant, it seems 
to us, that when the law-making power came to enact other 
laws with reference to ttie protection of the public health 
they repealed every section of the said Act of 189B except 
Sections 12, 20 and 21." 

Even a compulsory examination of the above authori- 
ties will lead to the conclusion taht the word municipally 
in the Act of 1895, Supra, is used in its general and more 
comprehensive sense and that in that sense townships are 
municipalities. We cannot escape the conclusion that the 
legislature intended to enact a State-wide law in the Act of 
1895. The word "municipal" has a recognized wide mean- 
ing, and when the legisature in 1895 enacted a compulsory 
vaccination law for he protection of the public health "in 
the several municipalities" its intent was the same as when 
in 1909, P. L. 865, it passed an act "to safeguard human life 
and health throughout the Commonwealth," It is significant 
that by t^is later act all of the Act of 1895 was repealed. 
■ excepting sections 12, 20 and 21. The inference is reason- 
able that the legisature considered those acts co-incidenc in 
scope. In 1919 too, the legisature cited the Act of 1895 for 
amendment, and in effect re-enacted sections 12 and 21 
with minor changes. This is significant as expressive of in- 
tent for the reason that since 1895 that act has been con- 
strued by the courts and the term municipality defined in 
numerous cases, and we must assume that the action of the 
Legisature in 1919 was in effect, an adoption of the con- 
struction and interpretation of the courts. 

And now, May 1920, the judgment is affirmed. 
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ReOigiGuS BodjH — Loans — Petition — Sufficiency — Act of May 
20, 1913, P. L. 242. 

A petition by a religious body for power to borrow money to 
repair church property must contain a statement as to notice pub- 
ished and posted in public places and in the church. 

The Act of May 20, 1913, P. L. 242, provides for the control of 
certain church funds by the lay members. 

Petition to Make Loan. No. 132 November Term, 1919 
C. P. Schuylkill County. 

R. R. Koch, O. E. Farquhar and A. L. Shay, for petit- 
ion. 

J. F. Whalen, contra. 

BECHTEL, P. J., February 9, 1920.— On the 22nd of 
September, 1919, the trustees of St. Joseph's Lithuanian 
Roman Catholic Church of Mahanoy City, filed their petit- 
ion praying the court for permission to make a loan of $21, 
000.00 or so much thereof as may be necessary for the 
purpose of making repairs to the church, rectory and ceme- 
tery, as set forth in detail in the petition. 

On the 6th of October, 1919, John Zemosky filed his 
petition setting forth his membership in the said church 
and asking permission to intervene and file exceptions to 
the petition, which was granted. On the 30th of October, 
1919, John Zemosky filed his exceptions. These exceptions, 
inter alia, "raise the question of the sufficiency of the peti- 
tion, alleging that certain jurisdiction^^ facts have been 
ommited therefrom." 

An examination of the petition discloses the fact that 
while it is set forth that the congregational meeting 
(special) was held on the 12th of September, 1919, in pur- 
suance of notice published in the newspapers of Mahony 
City, by hand-bills distributed by the male members of the 
congregation and by copies placed in conspicious places in 
Mahony City, it does not set forth when these notices were 
published, when or how many hand-bills were posted or 
when they were distributed among the male members of 
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the congregation. It is also silent as to whether or not 
any notice was given in the church. 

In addition to this, it is claimed by the attorneys for 
the exceptant that the property is controlled by the Act of 
May 20th, 1913, P. L. 242. The petitioners claim that this 
act does not apply, for the reason that the property was 
acquired by the congregation prior to its passage. 

There is nothing contained in the petition showing 
when the property was acquired. Counsel for the petition- 
ers in his brief asks us to take judicial notice of the fact. 
We do not think that we can do so. We feel, however, that 
these matters are amendable and that the petition could be 
amended in accordance with the facts as they exist. We 
are, therefor, of the opinion that the petition is insufficient 
for the reasons herinabove set forth and that it cannot be 
sustained in its present form. 



HAGGERTY v. O'BRIEN BROS. ET AL. 

Workmen's Compensation Act — Workman Injured on Prop- 
erty Under Jurisdiction of Federal Government. 

The U. S. Constitution provides that Congress shall exercise 
jurisdiction over all places purchased by the Government with the 
consent of Legislatures of States and used by the Government for 
arsenal magazines, dock yards, etc., and an employe injured while 
working within such confines, as the League Island Navy Yard of 
Philadelphia, ceded to the United States by the State of Pennsylvania, 
is not entitled to compensation under the Workmen's Compensation 
Act of Pennsylvania. 

Appeal from Workmen's Compensation Board. No. 
842 March Term, 1919. C. P. Luzerne County. 

E. R. Jones, for defendant. 

C. P. O'Malley and John R. Reap, for claimant. 

Woodward, J., February 27, 1920. — The appeal in this 
case is from the decision of the Workmen's Compensation 
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Board, affirming the findings of the referee awarding com- 
pensation to the plaintiff to be paid by the defendants. 
The errors alleged in the appeal are that the board erred. 

First. In approving the award of the referee awarding 
compensation to the claimant. 

Second. The referee having found as a matter of fact 
that the said William Haggerty on February 1, 1917, 
accidently fell upon the sidewalk inside League Island Navy 
Yard and fractured his spine, the League Island Navy yard 
being under the exclusive jurisdiction of the United States 
Government at the time of the accident, the Workmen's 
Compensation Act is not extra-territorial, and therefore 
claimant is not entitled to the award, and the board en*ed 
in finding to the contrary. 

The appeal is sustained and the judgment of the Com- 
pensatiofi Board reversed on the authority of the decision 
of the same Compensation Board in the case of Charles 
Burke v. Aspromet Company, reported in 4 Department 
Reports, page 2565. This decision was handed dovm on 
November 22, 1918, one day after the argument of the case 
at bar on November 21, and the two decisions are appar- 
ently in conflict. In reversing the decision of the Work- 
men's Compensation Board we follow the Burke case, as we 
think the reasoning in that case is conclusive, and as the 
grounds of the decision are fully set forth in the opinion of 
Mackey, chairman of the board, it is not necessary to repeat 
them. They are briefly as follows: That the Workmen's 
Compensation Act passed by the Pennsylvania Legisature 
of 1915, P. L. 736, provides in Section 1 of Article 1 as 
follows : 

"That this Act shall be called and cited as the Work- 
men's Compensation Act of 1915, and shall apply to all 
accidents occuring within this Commonwealth, irrespective 
of the place where the contract of hiring was made, re- 
newed or extended, and shall not apply to any accident oc- 
curing outside of the Commonwealth." 

That the League Island Navy Yard, formerly a portion 
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of the State of Pennsylvania, was ceded to the United 
States government by the Act of March 29, 1827, P. L. 153, 
and the Act of February 10, 1863, P. L. 24 ; both Acts oro- 
viding that all process, civil and criminal, of the Common- 
wealth of Pennsylvania, shall extend into and be effectual 
within the territory thereby ceded, but without any other 
exception or reservation except that the Act of 1827 con- 
tains a proviso that cession shall continue in force so long 
as the territory shall be used by the government of the 
United States for the purpose of a navy yard. 

The Constitution of the United States, in Article one 
Section 8, paragraph 17, provides "that Congress shall ex- 
ercise exclusive legislation in all cases whatsoever over (the 
District of Columbia) and exercise like authority over all 
places purchased by the consent of the Legislature of the 
State in which the same shall be for the erection of forts, 
magazines, arsenals, dock yards, and other needful build- 
ings." 

The syllabus of the Burke case being as follows : 

"An employe who is injured while working at League 
Island is not entitled to compensation under the Pennsyl- 
vania Act. The Federal Government has exclusive jurisdic- 
tion by virtue of the Constitution of the United States and 
the several Acts of the State of Pennsylvania relating 
thereto." 

The only difference between the Burke case and the 
case at bar is that Burke was injured while working on 
certain buildings at Ijeague Island for a New York employer 
who had a centract for the erection thereof, and Haggerty, 
in the case at bar, was inspecting machinery at League 
Island for a Pennsylvania employer who had sent him there 
for that purpose. Counsel for the appellee draws a distinc- 
tion between the cases on this account, but we fail to see 
how any difference in the nature of the employment or the 
residence of the employer affects the law applicable to the 
case. 

Appeal sustained and the judgment of the compensa- 
tion board is reversed. 
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Act of June 8, 1893, P. L. 344— Married women- 
question for jury. 

The art'cf June 8, 1893, P. L. 344 forbids a married woman be- 
coming an accomodation endorser, maker, guarantor or surety for 
another and when she alleges a defense within these prohibitions she 
should have an opportunity of having the same determined by a jury. 

Rule to open judgment. No. 236, March Term, 19i7. 
Burke & Burke, for plaintiff. 
M. H. Spicker, for defendants. 
KOCH, J. March 1, 1920. 

An inspection of the note, on which this judgment was 
entered, shows that Andrew Stank signed the note himself 
and that Mary Stank signed with her mark. She also sign- 
ed as Mary Balinski, with her mark. The note contains 
the names of two subscribing witnesses. Mary Stank is the 
wife of said Andrew Stank, but before her marriage to him, 
was Mrs. Mary Balinski, whose husband had died. She 
claims that the money was borrowed for her husband's ex- 
clusive use and was so applied; that she had no interest 
whatever in the loan and received no benefit therefrom, and 
that she is, in fact, a joint maker of the note, not for her- 
self, but for her husband. 

At the time the note was signed, Mrs. SarpauHs, the 
plaintiff, gave to Andrew Stank, payable to his order, her 
own check for the full amount of the note and Andrew 
Stank endorsed the same and received the money, the check 
being drawn on the Citizens National Bank of Shenandoah, 
Pa. 

The act of June 8, 1893, P. L., 344 forbids a married 
woman from becoming an "accommodation endorser, maker, 
guarantor or surety for another." 

The depositions clearly raise a question of fact for a 
jqry and Mrs. Stank should have an opportunity to have 
that fact so determined. 

AND NOW March 1, 1920, the rule is made absolute. 
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Criminal law — Fugitive frtfrn justice — Defendant absent 
from the State on military service. 

Where a defendant was inducted inba the service of the United 
States and left the State of Pennsylvania for a camp in another state, 
in which he remained for six months, when he returned to Pennsyl- 
vania, and one month after he left the State of Pennsylvania a war- 
rant was issued charging: him with a criminal offense, which warrant 
was returned "defendant not found. "it is proper, on presentation of 
an affidavit stating these facts, and averring that defendant was a 
"fugutive from justice," for the court to order the district attorney 
to suhmit the indictment to the grand jury, who may then properly 
indict the defendant. 

To be a fugitive from justice, it is not necessary that the party 
charged should have loft the state in which the crime is alleged to 
have been commited, after an indictment found, or for the purpose of 
avoiding a prosecution anticipated or begun, but simply that, having 
within a state committed that which by its laws constitutes a crime, 
when he is sought to be subjected to its criminal process to answer 
for his offence, he has left its jurisdiction and is found within the 
territory of another. 

Rules (1) to quash indictment as to Patrick F. Noone, 
and (2) to vacate order directing submission of indictment 
to grand jury. Q. S, Lackawana Co, Dec. Sess., 1918, No. 
152. 

G. W. Maxey, District Attorney, and H. A, Scragg, 
Assistant District Attorney, for Commonwealth. 

James Scarlet, C. P. O'Malley and Clarence Balentine, 
for defendants. 

April 3, 1919. 

Edwards, P. J. — The facts applicable to the rules in 
this case are few and simple, and there is no dispute as to 
the controlling facts. 

One of the defendants, Patrick F. Noone, was inducted 
into the service of the United States on July 24, 1918, and 
on July 26, 1918, he left the State of Pennsylvania for Camp 
Lee, Va., in which latter state he remained until Jan. 25, 
1919, when he returned to Pennsylvania. On Aug. 24, 1918, 
a warrant was issued, charging him, as one of the clerks 
in an election district of the 16th Ward of Scranton, in the 
primary election of May 21, 1918, with offences against the 
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election laws of Pennsylvania. The wanant was returned 
"defendant not found," 

Dec. 17, 1918, one of the county detectives made an 
affidavit to the effect that a warrant was placed in his 
hands charging Noone with violation of the election laws of 
Pennsylvania, and that diligent search has been made for 
Noone throughout the County of Lackawanna, where he 
could not be found, the detective believing that Noone was 
a "fugitive from justice." On presentation of the affidavit, 
and on the same day, the court ordered the district attorney 
to submit the indictment charging Noone with violating 
the election laws and with conspiracy to the December 
grand jury. On the next day Noone was indicted. Noone 
has since been discharged from the army and is now resid- 
ing in Lackawanna County. 

The defendant Noone, of course, was not a fugitive 
from justice" in the popular acceptation of the meaning at- 
tached to that phrase. He was drafted into the army, and 
was taken with thousands of others to a camp outside of 
Pennsylvania to be trained for active military service. He 
was absolutely and exclusively under the supreme control 
of the Federal authorities, and was beyond the reach of any 
process of the state of his domicile. In the affidavit which 
was the basis of the order directing the submission of the 
indictment to the gi'and jury, the phrase "fugitive from 
justice" could have been omited in this case with much 
propriety, in view of the reason for Noone's absence fi-om 
the State. All that was necessary to aver was that he was 
absent from the State and could not be found within the 
jurisdiction. The reason for this absence was ' not so 
material as the fact that he was absent from the State. It . 
will be noticed at once that the main, if not the sole, pur- 
pose of the order submitting the indictment to the grand 
inquest was to prevent the running of the statute of hmit- 
ations, which is two years in this case- — two yeai's from 
May 21, 1918. The origin of the phrase indicates that 
when first applied to persons escaping from the scene of 
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their crimes into another jurisdiction so as to avoid ^rest 
and prosecution. In the course of time, however, the use 
of the phrase has been enlarged and extended to meet new 
conditions. The Supreme Court of the United States in the 
case of Roberts v. Reilly, 116 U. S. 80, has definitely settled 
the meaning to be given the phrase. We quote from the 
opinion: "To be a fugitive from justice in the sense of the 
Act of Congress regulating the subject under consideration, 
it is not necessary that the party charged should have left 
the state in which the crime is alleged to have been com- 
mitted, after an indictment found, or for the purpose of 
avoiding a prosecution anticipated or begun, but simply 
that, having within a state committed that which by its 
laws constitutes a crime, when he is sought to be subjected 
to its criminal process to answer for his offence, he has 
left its jurisdiction and is found within the territory of 
another." 

The extract above quoted is the basis of the text ad- 
opted in Cyc. Am. & Eng. Eney. of Law and in other text- 
books, and has been followed by the courts of many states. 
And so it follows that a person about to be charged with an 
offence against the laws of Pennsylvania may have occasion 
to leave the State for legitimate reasons. He may have to 
leave Pennsylvania for Colorado or California for the bene- 
fit of his own health, or that of his family, by order of hia 
physician; or it may be that business enterprises demand 
his presence in some other state, or in Europe, for a long 
period of time; or, as in the case at bar, he may be in the 
mihtary service of the United States. Wherever he may 
be, and whatever might be the reason for his absence, he 
will not be allowed to escape the lawful demand of the State 
because of his absence. 

Now, April 3, 1919, the rule to quash the indictment 
is discharged. 

Same day, the rule to vacate the oi'der submitting the 
indictment to the grand jury is discharged. 
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Negligence — Contributory negligence of parents — 
Question for Jury. 

Parents are not conclusively presumed to be guilty of contributory 
negligence in permitting children from nine to thirteen years of age to 

?o unattended upon tJte street, and in an action to recover damages for 
atal injury to a child nine years of age, the question of negligence 
will be submitted to a jury. 

Rule for judgment n. o, v. No. 173 September Term, 
1919. C. P. Erie County. 

William G. Crosby, Esq. for Plaintiffs. 
Brooks, English & Quinn for Defendant, 

ROSSITER, P. J., April 5, 1920 

This is an action by parents to recover damages for 
the death of their daughter, nine years old, who was struck 
by an automobile, belonging to and run by the defendant, 
causing injuries which shorty thereafter resulted in her 
death. 

Briefly stated the facts were that on Sunday afternoon. 
May 18, 1919, the deceased daughter, Czeslawa, aged nine, 
with her sister, aged thirteen years, had attended a picture 
show at the "Isis" located on the west aide of Parade 
Street, in this city ; that coming out of the "Isis" they pro- 
ceded to attempt to cross over Parade Street to the 
"Wilkay", a picture theater on the east side of the street 
and nearly opposite, when the deceased was struck by the 
defendant's automobile with results attendant as above 
stated. The plaintiff's contention was that the defendant 
was conducting his automobile northwardly on the West or 
wrong side of the street "going pretty fast" ; that he struck 
the child within a few feet of the west curb; that the 
accident v.'oi:Id not have happened had he been on the East 
or right side of the street, but, in any event, that he could 
have avoided the accident. The defendant while admitting 
that he saw the little girl proceeding across the street 
claimed that she had gotten by him, but turned suddenly 
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back and ran into his' right front lamp; he also testified 
that he was going, twelve to fourteen miles per hour and 
that the little girl had only gotten by the line he was taking 
about a yard when she was struck. It seemed to us at the 
trial and it does yet that to I'un an automobile twelve to 
fourteen miles per hour that close to a little girl out in the 
street is hardly the exercise of such care under the circum- 
stances as an ordinarily prudent man would exercise. How- 
ever, the defendant testified that he was on the East or 
right side of the street, that his brakes were working and 
that he stopped as quickly as he could. Both sides were 
corroborated to some extent and the case being submitted 
to a jury a verdict was rendered in favor of the plaintiff 
in the sum Four Hundred and Fifty ($450.00) Dollars. The 
defendant then filed a motion for judgment Non Obstante 
Veredicto and at the argument urged that such judgment 
should be entered by the Court because 

First: No negligence had been shown on the part of 
the defendant (but to this we do not agree for the reasons 
above stated) . 

Second : That the parents were guilty of contributory 
negligence as a matter of law in pennitting the deceased 
child to go upon the street at all. 

(a) If she was in the cai-e of the older girl and the 
older girl was of the age of discretion, then her negligence 
was imputable to the parents. 

(b) If neither was of the age of discretion then the 
parents were guilty of negligence in permitting them to go 
upon the street at all. 

There is nothing in the evidence to show, as we recall 
it, whether the children left their home with or without 
che consent of the parents. In our opinion the cases cited 
here by the defendant supporting this proposition do not 
apply. Those cases, to-wit: Gress vs. Philadelphia and 
heading Railway Co., 228 Pa., 482; Glassey vs. Hestonville 
Railway Co., 57 Pa„ 172; and 92 Pa., 140, and others, pro- 
ceed upon the theory that the parents voluntarily exposed 



, Google 



Ill ERIE COUNTY LAW JOURNAL 56 

Radcki t. Burkholder 

their ohildren to a known danger, but here there was no 
evidence of known danger or evidence that the childroi 
were voluntarily permitted to go upon the street. And we 
never understood it to be the law, and do not so understand 
it now, that parents who permit children from nine to 
thirteen years of age to go unattended upon the street are 
ccotclusively presumed to be guilty of negligence and that 
if they do such children may be killed with impunity. Of 
course this is not and cannot be the law as it would bar a 
large number of children from attending school at all until 
they had arrived at the age of discretion. Discretion is not 
measured by years, but by mental development and in this 
case it was testified that the deceased child was a "bright 
girl." 

The rule therefore granted the 5th day of April, 1920, 
to show cause why judgment Non Obstante Veredicto 
should not be entered is now, June 14th, 1920, discharged 
and the Frothonotary is directed to enter judgment upon 
the verdict upon payment of the jury fee. 



HUMMELSTOWN BROWNSTONE CO. vs. STADER- 
CONRATH CONSTRUCTION COMPANY 

Evidence — Contracts — Trade Expression — Charge of Court. 

In an action upon a contract for stone to be prepared in a certain 
manner there was no dispute as to anything except whether or not the 
atone had been prepared in accordance with a trade expression. It was 

--"■ r for the Court to submit this question to the Jury and to ex- 



Motion for new trial. No. 40 February Term, 1919. C. 
P. Erie County. 
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.. Gunnison,' Fish, Gilford '& Chapin and Stroup & Fox for: ; 
Plaintiffs. 

Brooks, English & Quinn for Defendants. 
Rossiter, P. J., June 14, 1920 

This is an action in assumpsit brought by the plaintiff 
to recover from the defendant the balance due on a con- 
tract for the delivery of stone. The case was submitted to 
a jury and a verdict rendered in favor of the plaintiff. 
There was no dispute as to quality, quantity or price under 
the contract. The only contention was whether or not the 
stone had been prepared in the manner specified and this 
involved the meaning of only one expression, viz ; "together 
with sufficient quantity of rough stone squared up with 

■ the hammer on the quarry bank, suitable for broken range 
work." The contract was perfectly intelligible otherwise 
and hence for the Court to interpret. In other words the 
dispute was not as to what the contract meant, but as to 
what this trade term meant and it being an expression 
giving a description used in a trade sense we permitted 
witnesses familiar with its use in that sense to testify to 
its meaning when so used, but decHned the offer of test- 
imony construing the contract otherwise, and of this latter 
mentioned action on the Court's part the defendant now 
complains. There was no ambiguity about the contract it- 
self. With this expression explained its meaning was ob- 
vious, but there being a dispute as to what exactly was 
n eant by this trade expression we submitted that question 
to the jury and in submitting that question and refusing 
the other offer, we beUeve we comitted no error. The only 
other complaint is that part of the Court's charge to the 
jury which recites — 

"Now we say to you as a matter of law, as argued by 

. the learned attorney for the plaintiff, that there is a legal 
maxim that is as old xis the law itself, and that is 'falsus in 
uno, falsus in omnibus" — false in one thing, false in all — 
and if you find that a witness has been deliberately falsify- 
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ing in any matter that is material to the issue, you would be 
justified in discarding that witness's entire testimony, ex- 
cept insofar as it has been corrobrated by some other re- 
putable witness. Now this does not apply to one witness 
only, but it applies to all the witnesses in the case and on 
both sides of the case." 

We are of the opinion that this instruction was pecu- 
liarly pertinent under the evidence in this case and that we 
would have been remiss in our duty had we not so instruct- 
ed the jury. As these were the only errors urged for a new 
trial we think further comment unnecessary and hence en- 
tertaining these views, the rule granted the 19th day of 
January, 1920, to show cause why a new trial should not 
be granted is now, June 14th, 1920, discharged and the 
Prothonotary is directed to enter judgment upon-the ver- 
dict upon payment of the jury fee. 
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Taxation — Charities — Exemptions — Act of June 13, 
I9li. 

Under the Act of June 13, 1911, P. L., 898, exempting from taxation 
"all churches, meeting-h&uses or other regular places of statbd wor^ip 
and the grounds thereto annexed, necessary for the occupancy and en- 
joyment of the same," etc., the hoarding-hatl of an association incorpor- 
ated for the purpose of holding annual evangelistic a 1 meetings, used 
by the association to furnish accommodations at cost for persons from 
a distance attending its religious meetings, and forming an integral 
part of its property, is exempt from taxation. 

Appeal from the decision of county commissioners as a 
board of revision. C. P. Crawford Co., May T., 1919, No.—. 

Isaac Mondreau and John D. McCoy, for petitioner. 
James D. Roberts, County Solicitor, for respondents. 

PRATHER, P. J. — The facts appearing by agreement of 
counsel and evidence produced at the hearing aie: 

1. Tliat the Penial Holiness Association is a duly incor- 
porated body, organized to acquire property for the pui-pose 
of holding annual evangelistic meetings, and said association 
is the owner in fee of the property assessed, and from which 
assessment this appeal is taken. 

2. The annual meetings consist of a three days' conven- 
tion, inclusive of the 4th of July, and ten days' continual 
meeting in August of each year. 

3. The meetings held are evangelistic ; the tabernacle 
has a seating capacity of about 1200; the Sabbath attend- 
ance reaches an audience of 2000 to 2500. 

4. The property of appellant consists of 8 acres 106 
rods, with twenty-seven buildings, comprising a boarding- 
hall 132 by 30 feet, with dining-hall downstairs, with seating 
capacity of 400, and thirty-two sleeping rooms for worship- 
ers to occupy. 

5. Of the above-described land and buildings, 65^ acres 
are assessed as follows: boarding-hall, $500; land, $180. The 
remaining land, to wit, 2 acres and 26 rods, with buildings 
thereon, were exempted from tax by the board of revision. 

6. All the land owned by said association is used, is re- 
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quired and is necessary for the convenient occupying and 
enjoyment of the main house of worship during the occas- 
ions when said meeting are held. 

7. Not only is all of said ground necessary, but the asso- 
ciation has rented some four acres contiguous thereto for the 
pjirking of vehicles and automobiles that carry the worship- 
ei-s to these meetings. Such automobiles and vehicles on 
the grounds number as high as 500 in a single day. 

8. The boarding-hall is conducted solely for the accom- 
modation of the attendants or worshipers at the meetings, 
furnishing' thirty meals for $5. The purpose is to conduct 
it at cost. Some years the result is a loss ; at others, a slight 
profit, which is applied toward the payment of the indebted- 
ness of the institution. 

9. Said property is all situate in Spring Township, in 
, said county. 

DISCUSSION. 

. The latest statute relating to exemption from taxation 
is the Act of June 13, 1911, P. L. 898, amendatory of the Act 
of May 14, 1874, P. L. 158. This act provides : "That all 
churches, meeting-houses or other i-egukr places of stated 
worship, with the grounds thereto annexed, necessary for 
the occupancy and enjoyment be and the same are hereby 
exempted from all and every county, borough, load, school 
and poor tax." The language Quoted is identical with the 
Act of 1874. 

The Constitution of the State, granting to the general 
assembly the right to exempt from taxation certain proper- 
ties, including churches, employed the language "actual 
places of religious worship." 

It is argued, first, that that part of the property with 
■the boarding-hall is not necessary for the enjoyment of the 
activities of said association ; and, second, that the organiza- 
tion generally does not come within the exemption of the 
statute. 

We cannot assent to this contention. The founders of 
this institution, under the charter, established a definite pro- 
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gram of church' meetings and evangelical services. These 
were confined to the months of July and August of each year. 
Many of the persons in attendance naturally come quite a 
distance and desire to remain during the entire session ; 
hence, require food and lodging. These accommodations are 
furnished to such persons by the association at cost. The 
sole reason for providing this hospitality is to secure a larger 
co-operation and larger attendance at the church meetings. 
No admission fees are levied upon any person admitted to the 
gi'ounds, either as a visitor or worshiper. The sole attraction 
is the religious services conducted by evangelists and speak- 
ers of national reputation. The expenses are all met by vol- 
untary contributions. 

This enterprise has all the incidents and characteristics 
of an ordinary church, except its meetings are less frequent 
and less continuous, and its worshipers are more itinerant 
and interdenominational. 

In the language of the statute, it is a meeting-house, a 
regular place of stated worship, and within the Constitution 
it is an actual place of religious worship. 

In Pennsylvania Hospital v. Delaware County, 169 Pa. 
305, plaintiff owned several farms used in connection with 
its hospital. The Supreme Court, holding certain of them 
exempt from taxation, said: "Property used directly for 
the purpose and in the operation of the charity is exempt, 
though it may also be used in a manner to yield some return 
and thereby reduce the expenses." 

This case also recognizes the principle that the proposi- 
tion does not turn upon a limited use of the property, in the 
following language: "It is true that such use is limited to 
the months of pleasant weather in the summer and autumn, 
but this does not make it temporary. So far as it appears, 
the farms are regularly and permanently devoted to that 
purpose, though from its nature its enjoyment is only prac- 
ticable during part of the year. But a church does not cease 
to be exempt because it is closed and the pastor has a vaca- 
tion in the summer. It is the character of the use, not 
the amount of it that determines the title to exemption.'' 
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'^ If it is ui'^ed that the furnishing of meals bo commer- 
cializes the institution as to deprive that particular part of 
its exemption, the same argument might be offered against 
nearly all of our most active churches, who banquet their 
multitudinous memberships throughout the year with more 
or less profit, and on proper occasions feed assembled conven- 
tions from day to day. If churches in general can retain 
their exemption and continue their program of meal serving, 
either from a social or financial standpoint, then surely this 
particular church ought not to lose its statutory immunity 
when purely from a physical necessity it feeds its worshipers 
at cost. 

It should be obseiTed that the commissioners exempted 
from tax the main church structure. But it is difficult to 
discriminate between or separate into items the properties or 
subjects of taxation comprising this church organization. 
The property is entii-e, compact, integral and insepjurable in 
its nature. The acreage assessed is not sufficient to store or 
park the vehicles and automobiles belonging to the attend- 
ants upon the meetings and used to transport them thither. 
The grounds are used for no purpose 6xcept the convenience 
of said attendants. See Pocono Pines Assembly v. Monroe 
County, 9 Pa. Superior Ct. 36. 

We are of the opinion that all the property, inclusive of 
that assessed, is necessary for the enjoyment, occupancy and 
convenient use of the church or meeting-house, and, there- 
fore, exempt from taxation. 

Now, July 27, 1919, the assessment upon the 6^ acres 
of plaintiJT's land, with boarding-hall thereon, is hereby set 
aside and a decree directed in appellant's favor exempting 
the same from taxation, at the cost of the County of Craw- 
ford. 
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Affidavits of Defense — Insullicient when it contains no 
allegation of warranty or latent defects. 

In the absence of allegation of warranty or that there were 
latent defects undisclosed by the plaintiff an affidavit of defense is 
insufficient to prevent judgment. 

Rule for judgment for want sufficient affidavit of de- 
fense, No. 52 February Term, 1920, C. P. Erie County. 



Chas. P. Hewea for Plaintiffs. 
Edward Petrillo for Defendant. 

HIRT, J., June 17, 1920 



This is an action to collect for paints and other mater- 
ials sold to defendant by plaintiff on open book account. The 
defendant resists payment on the allegation that certain of 
the materials furnished by plaintiff were defective and of 
poor quality and that the defendant on that account was 
oblig^ to reiinish certain work on which this material was 
used, at a cost exceeding the amount claimed by plaintiff. 
There is no averment in the affidavit of defense of warranty 
as to the quality of the goods sold, or that they were fitted 
for the purpose for which they were purchased, or that there 
were latent defects in the materials undisclosed by plaintiff. 

In the absence of allegation of warranty or that there 
were latent defects undisclosed by the plaintiff the affidavit 
of defense is insufficient to prevent judgment. 

The rule therefore granted March 15th, 1920, for judg- 
ment for want of sufficient of defense is now, June 17th. 
1920, made absolute. 
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School Code— Sections 1414 and 1423, Act of May 18, 
1911— Vaccination— Act of June 18, 1895, P. L. 204— Re- 
fusal to qualify for attendance. 

In an appeal from summary conviction before Justice of the P^ce 
for refusal to qualify child for attendance at school by vaccination, 
judgment affirmed. 

Appeal from Justice of Peace, No. 63, November Ses- 
sions, 1919. Q. S. Erie County. 

Marsh, Eaton & Baur for Commonwealth. 
J. B. Cessna for Defendant. 

HIRT, J., June 18, 1920. 

This is an appeal by the defendant from the judgment 
of the Justice of the Peace in a summary conviction under 
Sections 1414 and 1423 of the Act of May 18, 1911, known 
as the "School Code." These sections relate to compulsory 
education. 

The admitted facts are that a daughter of Robert 
Hershey between the ages of eight and sixteen years was 
excluded from the schools in Summit Township on Novemb- 
er 3, 1919, for the reason that she had not been vaccinated 
in accordance with the Act of June 18, 1895, P. L. 204. The 
defendant, father of the child, has since neglected and re- 
fused to qualify said child for admission to the schools by 
compliance with the terms of said Act of 1895. 

These facts are parellel with ttiose in Commonwealth 
vs Aitken, 64 Superior Ct., 96, and for the reasons therein 
stated the judgment of the Justice of the Peace must be 
af finned. 

The defendant is therefore, now, June 18th, 1920, sent- 
enced to pay a fine of Two ($2.00) Dollars with costs and in 
default of the payment thereof to undergo imprisonment in 
the County Jail for the period of five days. 
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WALDRON vs. ANDREWS 

Evidence — Expert Witnesses — Competency — Doctor 
not peimitted to testify as to what is proper for Doctor of 
another school to do. 

A Doctor of a certain school of medicine is not competent to testi- 
fy what a member of another school ought to do when he, himself, lays 
he is not familiar with the practice in a particular kind of case. 

Negligence — Malpractice — Compulsory non-suit proper 
when no negligence shown. 

The Court properly granted a compulttory nttn-suit in an action 
to recover damagres for malpractice when the plaintiff's evidence did 

not show that defendant was guilty of negligence. 

Rule to strike off non-suit, No. 257 September Tenn, 
1918. C. P. Erie County. 

Reed, Wait and Spofford for Plaintiff. 

P. V. Gifford for Defendant. 

ROSSITER, P. J., June 10, 1920. 

This is an action for trespass to recover damages for 
malpractice in that the defendant "did carelessly, neglect- 
fully, unskillfully, improperly examine, diagnose, treat, pre- 
scribe and care for the plaintiff" and as a result of which 
his ankle joint "has become stiff, swollen and permanently 
lame." The principal complaint in the statement of claim 
is that the plaintiff was treated for a fracture of the leg 
bone, although he did not have such a fractui'e. 
Proof of supposed negligence at the trial was con- 
fined to non-use of Xray, non-use of brace, non-use 
of weight and pulley, neglect to measure the legs, 
manner of adjusting plaster paris casts, splints used, 
and failure to announce that there was a dislocation of the 
ankle joint. All of the proof on the subject was to the ef- 
fect that there was a fracture of the leg bone. There was 
evidence that the defendant did not recommend the use of 
the Xray, brace and pulley or measure the two legs. There 
is evidence also that the Xray had been in common use 
since the latter nineties, but there is no evidence that such 
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recommendation should have been made or that the absence 
of the use of the Xray, brace and pulley or the neglect to 
measure the legs in any way affected the final result, or 
has or might have had a harmful effect, and the same may 
be said of the plaster paris cast, splints and the mannei, 
time and discontinuance of the defendant's professional 
visits and announcement as to diagnosis of dislocation. It 
may be proper in this kind of a fracture to use block and 
pulley, etc., and it may not, but the trouble with the case is 
that there is no evidence as to whether it is or not, or .the 
probable benefits if they were or damages if they were not. 
Hence, we are now of the opinion that we were right 
in gianting a compulsoiy non-suit for the reason that no 
negligence had been shown ; but the plaintiff now contends 
that had we pei-mitted Dr. Scheid to testify as an expert he 
would have supplied this lack and that it was an error to 
exclude his testimony as an expert. Dr. Scheid was incom- 
petent to testify as to what a member of another school 
ought to do when he, himself, says he is not familiar with 
the practice in a case of this kind was evidenced by his an- 
swers to the following questions : 
By the Court: 

Q. Are you familiar with the usages of the profession, not 
that you beong to, but that Dr. Andrews belongs to, in a 
case where the ankle joint, both the upper and lower parts, 
that ought to co-ordinate, have been broken off, the foot 
turned to one side, and general complications of the ankle 
joint? Are you familiar with their practices relative to a 
case of that kind ? I am not asking about your own, 
A. No, not from their standpoint, I am not. 

The Court: I don't think he is competent. He says he 
is not competent from their standpoint. 

As to the doctrine Res Ipsa Loquitor applying in a case 
of this kind we do not agi-ee with the learned counsel for 
plaintiff. 

The rule therefox'e granted April 6th, 1920, to show 
cause why the non-suit should not be stricken off is now, 
June 10th, 1920, discharged. 
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Contracts — Sales — Warranty — Set Off — Pleadings — 
Act of May 19, 1915, P. L. 543. 

Under the Act of May 19, 1915, P. L. 543, the buyer must make 
known to the seller the particular purpose for which the goods are 
required and must rely upon his judgment in order to charge him 
with an implied warranty. 

A set off must be pleaded with as much certainty as a state- 
ment of claim. 

When a defendant claims that a grade of goods was delivered 
which was inferior to that ordered he must distinctly aver the amount 
of his damages. 

. In the absence of allegations of express, warranty or facts from 
which an implied warranty could be presumed an affidavit of defence 
is insufficient. 

Rule for judgment for want of sufficient affidavit of de- 
fense, No. 347, May Term, 1920. C. P. Erie County. 

Shreve & Shreve for Plaintiff 

Kdward Petrillo for Defendant 

HIRT, J., July 12, 1920 

This is a rule for judgment for want of sufficient affi- 
davit of defense in an action to collect for lumber sold and 
delivered. By agi'eement of counsel we have considered an 
amended affidavit of defense filed since the issuing of the 
rule. 

The defendant admits the delivery of the quantity of 
lumber ordered, but resists payment on the ground that the 
lumber generally was defective, of poor quality, damaged 
and not fit to be used for the pui-pose for which it was in- 
tended. There is no allegation that the defendant made 
known to the seller the particular purpose for which the 
lumber was required, nor is there an express warranty as 
to the quality of the lumber to be furnished, nor an allega- 
tion that the lumber delivered was not of the gi'ade pur- 
chased except in the case of a quantity of flooring which it 
is averred was No. 3 instead of No. 2 as ordered. 

There is no implied warranty that goods shall be rea- 
sonably fit for the purpose intended unless the buyer makes 
known to the seller the particular purposes for which the 
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goods are required and relies on the seller's judgment. Act 
of May 19, 1915, P. L. 543. And in the absence of allega- 
tions of express wan-anty the affidavit in this respect is in- 
sufficient. 

The avennent that the flooring was No. 3 grade instead 
of No. 2 as ordered is unsupported by a distinct averment 
of the amount of damages resulting from the failure to de- 
liver the grade ordered and for want of such explicit aver- 
ment the affidavit is in this respect vague and indefinite, and 
. therefore, insufficient. Gilroy vs. Boyle, 20 Lack, 313. 

The counter claimant also is not sufficiently pleaded for 
the reason that the averments are vague and indefinite. A 
setH)ff must be pleaded with as much certainty as a state- 
ment of claim. O'Neil vs. Burnett, 263 Pa., 216. 

The rule granted May 11th, 1920, for judgment for 
want of sufficient affidavit of defense is now, to-wit, July 12, 
1920, made absolute. 



WARREN SAVINGS BANK v. SUERKBN 

Note.s — Manied Woman — Accomodation Maker — 
Guarantor or Surety — Conversion of estate by heirs — 
Promise to Pay — Sufficient Consideration. 

If a married woman joins with other heirs in carrying on the 
business of the deceased and gives or endorses notes in connection 
with the carrying on of the business she is not an accommodation 
maker, guarantor or surety, but the signing is a promise to pay in 
furtherance of her own interest and she is liable on the notes. 

When the heirs of an estate which is charged by law with the 
payment of debts convert it to their own use there is a sufficient con- 
sideration for their express promise to pay the same and in the 
absence of an express promise the law will raise an implied one. 

P. V. Gifford for Plaintiff. 

Brooke, English & Quinn for Defendant. 
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Warren Savingrs Bank V. Suerken 
ROSSITEE, P. J., July 12, 1920 

This is an action brought by the plaintiff to recover 
from the defendant the balance due on six promisory notes 
amounting in the aggregate to $8,600.00 on which there 
had been paid $5,562.59, leaving a balance due of $3037.41 
with interest from October 2C, 1916. 

The evidence discloses that the defendant, her two 
brothers, Eveiett F. and Charles D. Johnson, and their 
mother, were the sole heirs of J. D. Johnson who died on 
the 13th day of May, 1913, intestate; that in his lifetime 
and at the time of his death, J. D. Johnson was in the fur- 
niture manufacturing business in Warren, Pa., and became 
indebted to the plaintiff in the sum of $8,300.00. This in- 
debtedness was evidenced by notes, one of which fell due 
the third day after his death. When this note fell due 
there was a conference between the bank and the heirs at 
which the latter decided to form a corporation, take over 
' the assets of the deceased father and continue the busi- 
ness. The bank informed the heirs in this connection that 
the indebtedness of the father would have to be paid; 
that this could be done by the heirs obligating themselves 
to the bank and taking up his paper, which being done re- 
sulted in the notes in suit Two of the notes fell due be- 
fore the coi-poration was formed and in lieu of these notes 
the heirs gave the bank their individual notes. After the 
formation of the corporation as the notes fell due, they 
were replaced by notes made by the corporation payable 
to the stockholders, all of whom were the heirs of the 
deceased J. D, Johnson, and by them endorsed to the bank 
and from time to time renewed in the same manner. The 
bank later loaned the corporation $300.00 more and it is 
upon this loan and the notes coming into existence in the 
form and manner above described that this suit is brought. 
The corporation took over the father's assets, conducted 
the furnitm-e manufacturing business about a year, went 
into the hands of a Receiver who liquidated the assets, 
and paid a pro rata of about 64.91 fo on the debts of the 
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corporation, reducing the plaintiff's obligations to $3037.41 
with interest as aforesaid. 

The defense was i 

FIRST: That at the time she signed or endorsed the 
notes, Lena M. Suerken, defendant, was a married woman 
and that she signed them as an accommodation endorser, 
guarantor or sui'ety, and 

SECOND: That the notes were given to secure the 
debt of an insolvent estate and therefore were nudum 
pactum. 

The case was tried around and turned upon these two 
propositions, it was admitted that the defendant was a 
maiTied woman and the Court at that time, being of the 
opinion that Lena M. Suerken, the defendant, was not an 
accommodation endorser, guarantor or surety and that it 
was unimportant under the circumstances of this case 
whether the estate of J. D. Johnson was solvent or in- 
solvent at the time it was taken over by the heirs, directed 
the jm-y to find a verdict for the plaintiff for the amount of 
its claim. We were of the opinion at that time, and later 
the Appellate Court of Califoinia took the same view, that 
while the defendant was under no legal obligation to se- 
cure her father's liability to the bank, yet she was an heir 
at law of her deceased father's estate, a member of the 
family corporation formed by the heirs to carry on his 
furniture business and having (acting together with the 
other heirs) taken over the whole of that estate and trans- 
ferred it to a corporation created by the heirs for purposes 
of conducting the business, she was beneficially interested, 
not only in securing a settlement or postponement of these 
claims which were enforcible, both against her general in- 
terest as an heir, as well as against the property so taken 
over by the family coi'poration of which she was a member, 
and hence in the signing of the notes and endorsement of 
the same and the transaction of the business so by herself 
and the other heirs erected, she was not an accommodation 
endorser, guarantor or surety, but the signing was a prom- 
ise to pay in the furtherance of her own interest, and not 
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in the furtherance of the interest of someone else whom 
she was accommodating, guaranteeing, or for whom she 
was becoming surety and in this opinion we still believe 
we were correct. This disposes of the first proposition. 

As to the second proposition we were of the opinion 
then and are yet, that there was nothing in the promise of 
Lena M. Suerken to pay which was contrary to law or pub- 
lic policy; that the promise was not obtained by fraud, 
imposition, undue influence or mistake and therefore under 
the authority of Bentley vs. Lamb, 112 Pa., 484, the notes 
constituted an obligation in morals and being such, there 
was a sufficient consideration for an express promise; that 
when the heirs of an estate which is charged by law with 
the payment of a debt, convert it to their own use, take it 
over, change its identity and status as an estate into assets 
of a family corporation they become personally liable for 
the debts on their express promise, if they made one, or on 
an implied promise which the law will raise in the absence 
of one expressed, whether the estate was solvent or in- 
solvent, and this no matter what form was gone through 
to accomplish the conversion and that the facts, not the 
forms, determine the liability. (Sibley vs. Robertson, 212 
Pa., 24). To hold otherwise would be to hold that any heir 
may take over a decedent's estate, supplant administration, 
and if he makes money, keep it ; but if he loses and after a 
year or two it develops that the estate was insolvent at the 
time it was taken, decline to pay the debts on the grounds 
that any promise to pay was nudum pactum. It seems to 
us that this cannot be the law, but that designatio unius 
est exclusio alterius. 

The rules therefore granted December 7th, 1918, to 
show cause why a new trial should not be granted and for 
judgment Non Obstante Veredicto are now, July 12, 1920, 
discharged, and the Prothonotary is directed to enter judg- 
ment upon the verdict on payment of the jury fee. 
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Orphans' Court — Jurisdiction — Contract of Executors 
— Specific performance. 

The Orphans' Coart will order specific performance of a contract 
made by executors to sell real estate when they do not deny the facts 
but merely question the jurisdiction of the Court. 

The Orphans* Court has jurisdiction over contracts made by ex- 
ecutors. I 

Petition for specific performance, 110 May Term, 1920. 
O. C. Erie County. 

Brooks, English & Quinn for Petitioners. ; 

Gunnison, Fish, Gifford & Chapin for Executors. 

ROSSITER, P. J., July 12, 1920— 

This case arises on the petition of Andrew P. Weschler 
which sets forth that John Scarlett, late of Erie County, 
died in July, 1902, testate, and by his last will and test- 
ament appointed Nancy Scarlett, Robert H, Scarlett and 
William J. Scarlett (the latter of whom is now deceased) 
executors of his last will and testament. That his last will 
and testament, among other things, provided "(6) My ex- 
ecutors to have power to sell my property I may leave, the 
proceeds to be reinvested to the best interests of the es- 
tate ;" that by an article in writing which is attached to the 
petition, the surviving executors, Nancy Scarlett and 
Robert H. Scarlett, entered into an agreement with the 
petitioner to sell to him certain real estate therein described 
for the price of sum of $135,000.00, but that they refuse to 
perform according to the terms thereof, and prays for a 
citation on the executors to show cause why a decree for 
the specific perfoi-mance of said agreement should not be 
made. The executors appeared and filed an answer in 
which they do not deny the facts alleged in the petition, 
but question the jurisdiction of the Orphans Court to make 
such a decree. 

In our opinion this case is ruled by Musselman's Ap- 
peal, 65, Pa., 480, and hence we conclude that the Orphans 
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Court has jurisdiction and that a decree should be made as 
prayed for. 

And now, to-wit. July 12, 1920, counsel for petitioner 
are directed to prepare a decree for specific performance 
and submit it to this Court for its approval. 



HORNAMAN v. GIGLIOTTI 

Equity — Contracts — Specific Performance — Parties un- 
able to read or write. 

Unless the minds of the parties meet upon the same subject mat- . 
ter at the same time there ia no binding contract. 

In dealing* with persons who are not able to read or write or speak 
the English language it is necessary that the jsiubject matter be ex- 
plained to them in their own language as otherwise the contract will 
not be binding upon them. 

A Court of Equity will not decree specific performance of a con- 
tract unless the complainants have shown the utmost good faith in 
their dealings with ignorant defendants. 

Bill for specific perfonnance. No. 6 November Term, 
1919. C. P. Erie County in Equity. 

Marsh, Eaton and Baur for Plaintiff. 

Edward Petrillo and Wilbur R. Seabrook for Defen- 
dants. 

ROSSITER, P. J., July 12, 1920— 

This is a bill for specific performance and came on to 
be heard on bill, answer and testimony. The facts are 
bound as follows : 

FIRST : That on October 29th, 1919, and prior thereto 
the respondents were the record owners in fee of all that 
certain piece or parcel of land situate in the City of Erie, 
County of Erie and State of Pennsylvania, bounded and 
^described as follows, to-wit : — , 
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desciibed as follows. 

"Beginning at intersection of the north line of 
Huron Street with west line of Chestnut Street; thence 
north 3114 feet; thence west 82i/a feet, thence south 
3114 feet; thence east 821/2 feet to beginning, 
having a frame house erected thereon. Being part of 
the same premises conveyed to the respondents by 
Christopher Bloeser, et ux, by deed dated December 1, 
1917, and recorded in Erie County Deed Book 226, page 
649." 

SECOND: That on the 29th day of October, 1919. re- 
spondents signed, sealed and delivered to the plaintiff a 
certain instrument in writing of which the following is a 
copy.: 

Made and concluded this 29th day of October, 1919, 
between Pietro Gigliotti and Concetti Gigliotti parties of the 
first part, and Frederick A. Hornaman, Party of the Second 

• part. 

WITNESSETH, that the said parties of the first part, 
their heirs, executors, administrators and assigns, in con- ■ 
sideration of the sum of Twenty-five dollars to them in 
hand paid by said party of the second part, the receipt of 
which is hereby acknowledged, as well as in consideration 
of the covenants and agreements hereinafter mentioned, 
hereby give and gi'ant to the said party of the second part, 
his heirs and assigns, the exclusive right or option to pur- 
chase at any time within 30 days from the date hereof, all 

* that certain tract of land situate in City of Erie, County of 
Erie and State of Pennsylvania, bounded and described as 
follows, viz; Beginning at intersection of the north line of 
Huron Street with west line of Chestnut Street; thence 
north Sli/i feet; thence west 82|/j feet; thence south SI14. 
feet; thence east 82'/^ feet to beginning, having a 
frame house thereon for the consideration or sum of Three 
Thousand four hundred fifty dollars, payable as follows: 
$25.00 in hand the receipt of which is acknowledged; Four- 
teen Hundred and twenty-five dollars on delivery of deed; 
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two thousand dollars mortgage now on property ; provided 
the said party of the second pai-t, his heirs and assigns 
shall within SO days from the date hereof, notify the par-" 
ties of the first part, their heirs or assigns, that he will 
take, accept and purchase said property at the price and 
terms aforesaid. 

In case notice of acceptance is given as aforesaid, the 
said parties of the first part, their heirs and assigns agree 
to deliver within a reasonable time thereafter to the party 
of the second part, his heirs or assigns, a deed of general 
warranty for said property in fee simple, clear of all en- 
encumberances, subject to the approval of title by said 
party of the second part, his heirs and assigns. 

Time is the essence of this option, and if the party of 
the second part, his heirs and assigns, shall not notify the 
parties of the first part, their heirs and assigns, that he 
elect to take, accept and purchase said property at the price 
and terms aforesaid, at or before the expiration of 30 days . 
from the date hereof, then this agi-eeraent shall forthwith 
become null and void and of no effect. 

WITNESS our hands and seals the day and year first 
above written. 

his 
Witness: Pietro X Gigliotti L. S. 

; mark 

R. J. Kinney her 

Rosie Fardella Concetti X Gigliotti L. S. 

mark ' 

THIRD : That af tei-wards on the 26th day of Novem- 

ber, the plaintiff tendered such perfoi-mance on their part 
as is required under the above quoted article of agreement. 

FOURTH : That the respondents were Italians unable 
to speak or at least unfamiliar with and unable to either 
read or write the English language. 

FIFTH: That when the respondents signed the above 
mentioned wi-iting they supposed that it was an agreement 
to convey the premises described to the plaintiff for the 



■vGoot^lc 



U] ERIE COUNTY LAW JOURNAL 75 

Hornamui V. GigUotti 

consideration therein named upon the contingency of their 
returning to Italy. 

SIXTH : That they accepted a hand payment or check 
of Twenty-five Dollars with that understanding. 

SEVENTH: That the check was never cashed and 
when defendents learned the real import of the agreement 
they immediately tendered back the check. 

EIGHTH : TTiat the respondents finally concluded not 
to return to Italy.. 

LEGAL CONCLUSION 

That the minds of the imrties never having met there 
was no binding contract. 

That the prayer of complaints should be refused and 
the bill dismissed at their cost. 

DISCUSSION 

From the evidence in this case we conclude, and it is 
not denied, that the defendants were ignorant Italian 
people, unable to read or write either in their own or the 
English language; that the pseudo a^eement is a tedinl- 
cally drawn instrument such as would be difficult to explain 
to and make understood by persons of the mental calibre of 
the defendants. The little Girl, Eosie Fardella, impressed 
us as not being competent to explain such an article of 
agreement, even if she had said that she could and did, but 
she testified she could not explain in the Italian language 
what the agreement meant, although she was abe to read 
the agi-eement in English. She further testified that she 
did not know what it meant even in that language. There 
was no other evidence of an explanation as neither of the 
plaintiffs spoke Italian. 

Under these circumstances we do not think that a 
Court of Equity should hold these defendants to perform- 
ance. 

The Prothonotary is therefore, now, July 12th, 1920, 
directed to enter a decree nisi, dismissing the bill at the 
cost of the plaintiff, same to become absolute, unless ex- 
ceptions are filed Sec. Reg. 



■dovGooi^Ic 



76 EEIE COUNTY LAW JOURNAL [Vol. 

QUIRK V. WOOD, ET AL 

Replevin — Right to intervene — Act of April 14, 1905, 
P. L. 163— Act of April 19, 1901, P. L. 88— Bond in double 
the amount of property claimed. 

The Act of April 19, 1901, P. h. 88, does not restrict the right to 
intervene in an action of replevin to a person or persons who can lay 
claim to all the personal property in question; a person who claims 
a single article has the right to intervene and become a party de- 
fendant. 

It is only necessary for a party who claims a part of the goods 
sought to be replevined to file a bond in double the amount of the 
appraised value of the articles to which he lays claim. 

Petition to intervene in replevin. No. 155 September 
Tei-m, 1920. C. P. Erie County. 

L. E. Torry for plaintiff. 

E. D. Loose for Defendant. 

S. Y. Rossiter, foi- Intervenor. 

HIRT, J., July 1920. 

Plaintiff brought an action in replevin to recover three 
automobiles, identifying each of them by the name of mak- 
er, the number and the value. In the petition now before 
the Court, Arthur Streuber makes affidavit that one of 
these automobiles described in the praecipe and valued 
therein at $250.00 belongs to him and asks leave to inter- 
vene and to file a counter-bond in the sum of $500.00. 

The Act of April 19, 1901, P. L. 88, provides that the 
person applying for a writ of i-eplevin shall execute and file 
a bond in double the value of the goods to be replevied and 
the amending Act of April 14, 1905, P. L. 163, pi-ovides in 
substance, that any party on making affidavit that the 
goods belong to him may file counter-bond in the same 
amount as the original bond and with like conditions and 
retain possession of the pi-operty. 

It can hai'dly be said that the Replevin Acts intend 
that the light to intervene shall be limited to such pei'sons 
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only as claim all of the property involved in the action to 
the exclusion of one who claims a part only of a number of 
several chattels ; and if one has the right to intervene as to 
part of the property he must have the right to file a proper 
counter-bond and retain possession of the thing claimed by 
him. But to say that the Act of April 14, 1905, P. L. 163, 
to the effect that the intervener shall give bond in the same 
amount as the plaintiff's bond and with like conditions, 
means that a petitioner claiming one of three automobiles 
must neveitheless join with the other defendants in a bond 
for twice the value of all of the property, is to say that 
petitioner in order to retain the property claimed by him, 
must assume liability on a bond as to the outcome of the 
action trying title to two automobiles in which he has no 
interest. 

When a person inteiTenes, claiming a part of the chat- 
tels as his sole property, the action in effect becomes a 
separate suit as to him, divorced from the rights and liabili- 
ties of other defendants claiming other property sought to 
be replevied and we are of the opinion that where the value 
of the specific chattel claimed by the intervener has been 
fixed by the plaintiff, that the bond of petitioner in double 
that amount will comply with the statutes, in that it will be 
in the same amount as the original bond, as to the chattel 
claimed. 

And now, to-wit, July 1920, the Rule granted June 

22nd, 1920, is made absolute and leave is granted Arthur 
Streuber to intervene as party defendant, and to file his 
bond in the sum of $500.00 with sufficient surety. 
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Decedents' Estates — Faihily settlements — Enforcement 
of — Submission to Auditor. 

Family settlements are favored by the Courts and enforced by 
principles not applied to agreements generally. 

When the heirs enter into an agreement and submit their dif- 
ferences, on the basis of said agreement, to an auditor, and the 
auditor undertakes to settle the points in controversy, he must decide 
all the questions before him. 

Exceptions to report of auditor. No. 82, May Term 
1919, 0. C. Erie County. 

C. P. Hewes for Exceptant. 

Charles A. Mertens, for Estate. 

ROSSITER, P. J., July 12, 1920. 

Margaret Streeter died November 25, 1916, testate, 
leaving to survive her two sons, Charles C. and Abner P. 
By the provisions of her last will and testament she gave 
five dollars to Abner P. and the balance of her estate to 
Charles C. The will was probated and letters testamentary 
issued to Charles C, who marshalled the assets, filed an 
account, and an auditor was appointed to make distribution. 
The auditor found -that after the death of the mother and 
before the probate of the will, the brothers agreed to divide 
the estate equally. This finding was not excepted to, nor 
was there any exception taken to the jurisdiction of the 
auditor to make distribution under the agreement but both 
brothers submitted their claims to that jurisdiction. 

Abner P. filed three exceptions to the auditor's report, 
which were by him overruled, and two of them he now 
urges, viz ; 

"(1) The auditor erred in failing to surcharge 
the accountant with $696.00, amount of rent of de- 
cedent's real estate received by accountant after 
decedents death," and 

"(3) The auditor allowed a credit to account- 
ant of One Hundred Dollars for tombstone for de- 



■vGooi^Ic 



II] ERIE COUNTY LAW JOURNAL 79 

Estate of Margaret Streeter, Dec'd. 

cedent, an expense not yet incurred." 

The auditor was correct in his condusion that family 
settlements are favored by the Courts and enforced by prin- 
ciples not applied to agreements generally, but in our opin- 
ion he did not carry that principle far enough in this case 

for the reason that when parties agreed to divide the estate 
half and half, just as much of it belonged to Abner as to 
Charles and while the rents accruing after the death of the 
mother were no part of her estate for the reason that the 
title to her real estate passed at her death to her heirs oi" 
devisees, yet in this case the auditor was not stating an ac- 
count arising under will alone, but one qualified by an 
agreement entered into between the brothers and when 
they submitted their differences to the jurisdiction of the 
iiuditor and the auditor took cognizance of part of the 
agreement, they submitted, and the auditoi' should have 
taken cognizance of them all, thus carrying out the policy 
of the Courts relative to family settlements and not revers- 
ing it by precipitating the members of the family into an- 
other litigation in a different forum. 

The report is therefore, now, July 12th, 1920, referred 
back to the auditor with direction that it be reformed in 
accordance with this opinion. 
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AND CAREY 

Contracts — Surety — New Contract — Discharged by 
operation of law — ^Presumed to know the law — Act of 1915, 
P. L. 483^ — Copy of notice not attached to pleadings. 

Where there is a breach of the original contract or the merging 
of two contracts into one, to one of which the surety is not a party, he 
is discharged by operation of law and written evidence of final dis- 
charge need not be given. 

A person is presumed to know \rtiat the law does in any particu- 
lar case. 

Under the Act of 19X5, P. L. 483, a copy trf a notice required by 
the contract need not be attached to the pleadings, as it is expressly 
excluded by the fifth section of ttie act 

Rule for Judgment for want of a sufficient affidavit 
of defense. No. 184 February Term 1920, C. P. Erie 
County. 

S. Y. Rossiter and Hem^ Baur, for Defendants. 

Brooks, English and Quinn, for Plaintiff. 

Rossiter, P. J., June 14th, 1920,— 

This is a rule for judgment for want of sufficient 
affidavit of defense. The action is for rrauoval and addi- 
tional premiums on a contract of surety. The plaintiffs 
claim is that it is entitled to renewal ^id additional pre- 
miums on a contract which replaced the original or at least 
until indemnitor has served upon the surety company 
"competent and written legal evidence of its final discharge 
from such surety." 

The defendants' defense is that the School Board made 
such default in the original contract on which the plaintiff 
was surety as to avoid it; that the plaintiff was not a 
party to the new contract and hence the idemnity was no 
longer in force. The facts as gathered from the pleadings 
briefly stated are as follows : 

On June 27, 1916, Gannon and Carey, defendants here, 
entered into a contract with the School Board of the City <rf 
Erie to do the plumbing in the Erie High School, the worit 
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to be completed by July 1, 1918. On this contract the 
plaintiff was surety. There was such delay in erectinsf the 
building in which the plumbing was to be done as to post- 
pone the Gannon & Carey Co. from proceeding with the 
work until the price of materials had enhanced beyond 
their "expectations and contemplation — in their estimate 
and bids," thereby causing a loss, to recover which they 
brought suit and while the School District denied and dis- 
puted the claim "nevertheless" it was "willing to compro- 
mise and pay the estimated legimate cost to complete the 
building" compromise said suit and all claims of Gannon 
and Carey regarding the matter, not only of that suit, but 
certain other items for damages and loss claimed on a simi- 
liM" contract for plumbing, etc., in the Lincoln building; 
"settle and dispose of all manner and disputes between 
them" and entered into a contract agreeing to pay Sixty 
Thousand Dollars in addition to the price stipulated to be 
paid for the work in the original contracts. This latter 
contract was entered into in 1919, {a year and more after 
the contract on which the plaintiff was surety had by its 
own terms expired) was to be completed January 1, 1920, 
was a new or at least supplemental contract to both former 
contracts for the plumbing in the Academy High and 
Lincoln School buildings, merged them into one and to 
which the plaintiff company was not a party (and to one 
of which it never had been) and by which it was not, so far 
as we are informed, bound. 

If there was a breach of the original contract by the 
School Board or a merging of two contracts into one, on one 
of which the plaintiff was not a surety, it would seem to us 
that the original contract was annulled and the surety re- 
leased by operation of law and hence no renewal or addi- 
tional premiums would accrue. Nor would competent writ- 
ten legal evidence of final discharge from surety be neces- 
sary to be given. What the law does the plaintiff is pre- 
sumed to know. But as no authority from either side has 
been cited on this subject we do not so hold, but merely 
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surest that at this time from the li^rht we have, the affi- 
davit sets up a good defense; but in any event the latter 
point is covered by the supplemental affidavit (to file which 
leave is now granted) and it in our opinion, sufficiently 
complies with the Act of 1915, P. L. 485, for the reason 
that the notice required to be given is neither a note, con- 
tract, book entry, or a pai'ticulai" reference to the recoi-d of 
any court, but simply a reference to a notice required by 
the contract and hence it is only a part of the evidence upon 
which the defendant replies and as such neithei" the original 
nor a copy is required to be attached to the pleadings, but 
is expressly excluded therefrom by the fifth section of said 
act. We are further of the opinion that the affidavit suffi- 
ciently describes the defense set up so as to preclude judg- 
ment from being entered at this time. 

The rule therefore entered March 20th, 1920, to show 
cause why judgment should not be entered for want of 
sufficient affidavit of defense is now, June 14th, 1920, dis- 
charged. 



WESLEY LUMBER AND SUPPLY tX). vs. FRANK 
VENDim. 

Affidavit of Defence — Payments upon contiact — Aver- 
ments of Defence must be set forth in detail. 

When a defendant admits that he ordered the lumber, does not 
aver that he ever returned the same, and admits that from time to 
time be made pa}~ments on it, the affidavit is insufficient. 

An affidavit of defence which claims that the lumber was damS 
nped or unfit, must set forth how or in what way it was damaged or 
what part or proportion of it was unfit. 

When a defendant pleads that he has been charged more than 
the contract price he must set forth what prices should hare hcva 
charged. 
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An affidavit of tlefenee which avers that defendant was compelled 
to go into the open market to replace defective lumber but does not 
say from whom he purchased, how muchjuf purchased, what he paid 
and what lumber was to replaced is defective 

Rule for judgment for want of sufficient affidavit of 
defence. No. 274 February Term 1920. 

Henry Baur, for Plaintiff. 

Edward Petrillo for Defendant. 

ROSSITER, P. J., 

We are of the opinion that the proposed affidavit of 
defense in this case is insufficient. The defendant admits 
ordering the lumber. There is no allegation that he ever 
i-etunied it or any part of it, but admits that from time to 
time he made payments on it. The affidavit avers that the 
lumber was damaged and unfit for the pui-poses intended, 
but does not state how it was damaged or in what way, or 
what part, or in what proportion it was unfit. It avers 
that the price charged wei'e not the same as those called 
for in the oral con.tract between the plaintiff and defendant, 
but does not state what the prices were that should have 
been charged. Avers defendant was compelled to go into 
the open market to replace that which was defective, but 
does not say from whom he purchased, how much he pui-- 
chased, how much he paid, what lumber was to be i-eplaced 
or how the item of $1900.00 arises. 

Clearly then this affidavit is not in compliance with 
the Act of May 14, 1915, P. L. 483, Sec. 14, et. seq. 

The rule, therefore granted March 29th, 1920, for judg- 
ment for want of sufficient affidavit of defense is now, July 
1920, made absolute. 
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GIRARD DEVELOPMENT CO. vs. T. J. RICK. 

Contracts — Stock subscription — Change of name of 
proposed corporation — ^Tender of certificate is not necessary 
to fix liability — Calls. 

A change of name ia not such a change in the articles of incor- 
poration as to release one who subscribes for stock when there is no 
allegation of fraud or that the first name had some value or that the 
change in some way prejudiced the interests of the subacriber. 

A subscription for stock in a proposed corporation must be re- 
garded as having been made with the understanding that the name 
was subject to change by the State, which has the right to control the 
selection of the names of corporations. 

Payment of a subscription must be made before a certificate of 
stock can be issued and therefore the tender of the certificate is not 
necessary in order to fix the liability of the subscriber, 

A valid call for the payment of the subscription according to ita 
terms muat be made before any liability for payment arises and tha 
corporation cannot maintain an action to recover the subscription 
price until the same has been made. 

Rule for judgment for want of sufficient affidavit of 
defence. No. 317 February Term 1918. 

S. Y. Rossiter for Plaintiff. 

Marsh, EJatoii and Baur for Defendaat, 

HIRT, J., 

This is a rule for judgment for want of sufficient af- 
fidavit of defense. 

Plaintiff avers that defendant subscribed in writing 
for stock of a total par value of Two Hundred Dollars in the 
Girard Improvement Company, a proposed corporation, and 
that this company secured letters patent, organized and 
carried on business in accordance with the terms of incorp- 
oration as set forth in this stock subscription, but with a 
change in name, to-wit, the Girard Development Company, 
tiie change having become necessary by reason of the pre- 
emption by another corporation of the name origihally se- 
lected. 

The affidavit of defense appears to be evasive in that 
defendant denies that he subscribed for stock in the Girard 
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Development Company, but does not deny that he subscrib- 
ed for stock in the proposed corporation, nor tHat Uie 
liirard Development tympany is identical with the corpora* 
tion orijEinally proposed with tbe* exception of tUe change 
01 name. 

We are convinced that a change of name is not such 
change in the articles of incorporation as to release one who 
subscribes for stock, in the absence of an allegation of 
fraud or that the name chosen had value, as in the case of 
a name carrying with it the good will of a former busmess, 
or that the change was otherwise prejudicial to the sub- 
scriber. The purpose of the corporation is alleged to have 
been carried out as contemplated; there is no change iti 
object or in substance and the subscription when accepted 
by the Company must be regarded as a contract made in 
contemplation of the authority existing in the state control- 
ling the selection of the name of the corporation. Common 
wealth ex reL Keinboth vs. Pittsburgh, 41 Pa. 27S. Yonkers 
Gazette Co. vs. Tayler, 51 N. Y. Suppl. 969. 

The defendant further resists payment on the ground 
tOiat the corporation has not tendered a stock certificate. 
We are of the opinion that a tender of the certificate is not 
necessary for the reason tiiat payment of the subscription 
is a prerequisite to the legal issue of a certificate of stock. 
A valid call for payment of the subscription according to 
the terms of thereof is a condition precedent to any liability 
on the subscription and to the rights of the corporation to 
maintain an action thereon, 1 Eastman, 310, but the plain- 
tiff's statement contains an averment that legal calls on 
defendant have been made and this averment is not denied. 
The Practice Act of 1915 by the Rules of Court applies to 
. this appeal and we must consider all other averments of the * 
statement of claim admitted. 

And now, to-wit, July 1920, the rule for judgment 

for want of sufficient affidavit of defense granted 
is made absolute. 
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MYERSMITH v; B. & L. E. TRACTION CO, 

Negligence— Street Care — Eight of way — Contributory 
Negligence — Evidence to support verdict. 

A street car has the superior right of way upon its own tracks, 
which, however, is not an exclusive right, but it is the primary duty 
o£ a driver of an automobile to ao manage his car as not to unneces- 
sarily impede the public travel or for his own convenience drive upon 
the tracks when it can not be reasonably anticipated that he would do 

The burden of proving negligence is upon the plaintiff and in this 
case he could sec tlic street car for a distance of about two hundred 
feet. The only evidence as to unusual speed of the street car is his 
declaration "it was going four times as fast as I was going" and "it 
was going pretty speedy". This taken in connection with the evidence 
that the street car merely pushed the automobile back two or three 
feet, or more, is net suflicient to support the judgment against de- 
fendant, as it appears the accident was one which could easily have 
been avoided by the exercise of ordinary care by the plaintiff. 

Appeal from Common Pleas of Ei'ie County, No. 3 
September Term, 1920. Superior Court of Pennsylvania. 

William G. Crosby for Plaintiff. 

Brooks, English & Quinn for Defendant. ^ 

HEAD, J., July 14, 1920. 

The plaintiff sought to i-ecover damages for injuries to 
his person and automobile resulting from a head-on collision 
with a street car of the defendant company. He was driv- 
ing his Ford machine eastward along Eighteenth Street in 
the city of Erie during the late afternoon while there was 
still daylight to enable him to see. He was driving in the 
block between Walnut and Chestnut Street, That block is 
six hundred and -sixty feet in length. The street was paved 
and the single track of the defendant ct^npany occupied its 
center leaving an open roadway of about eleven feet on 
either side of the track. When the plaintiff had passed 
over about two-thirds of the block he testified he saw the 
street car at a stop on the east side of Chestnut street re^ 
ceiving and discharging passengers. Fi'om that moment 
down until the instant of the collision he could see the car 
all of the time, There wag np vehicle whatever on the. 
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north side of tlie street car track. The plaintiff state:^ 
there was an automobile parked along the south side of 
Eighteenth Street somewhat ahead of him when he first 
saw it. There wus no person in it In order to run around 
this stationaiy car, as the paintiff determined to do, it be 
came necessary for him to drive out on a portion of the 
street between the tracks of the street car company. 
Before he had retrained his own side o| the street 
south of the car ti-ack, the collision occured. 
His own description of the accident and the way it happen- 
ed was in this language: "There was an automobile on the 
south side; I had to pass by it. When I was going in I 
seen the sti-eet car on the corner. I thought I could make 
it. Before I got a chance to get out of the track the street 
car was on top of me, etc." His own evidence as to the 
effect of the collision upon his car appears from this question 
and answer: "Q. What did your automobile do when the 
street car hit it? A. Didn't do nothing. The street car 
pushed her back — I guess two or three feet or more." 

Or coui-se the plaintiff knew the street car had the 
superior right of way on its own tracks. That right was 
pot an exclusive one but it was the primary duty of the 
plaintiff to so manage his car as not to unnecessariy impede 
the public travel or for his own convenience drive on to the 
track when it could not be reasonably anticipated he would 
do so. What then is the evidence to support a finding that 
the defendant company had been negligent ? The buMen of 
proving negligence was on the plaintiff. No question of 
notice arises in the case for the plaintiff himself testifies he 
could see the street car if he looked at it for a distance of 
perhaps two hundred feet. His testimony furnishes no evi- 
dence of any probative value that there was anything un- 
usual in the speed of the car. He declares at one place, "It 
was going four tme^^ as fast as I was going," at another 
t^sce, Itr was going pretty speedy." This is absolutely 
every bit of the evidence he pi-oduces to support a verdict 
that thp (jlefendant's car w^^ being operated negligently. 
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When taken in connection with his own declaration as to 
the effect of the collision upon his own car, we regard it as en- 
tirely insufficientto support the judgmenthere appealed from. 
The one other witness called by the plaintiff, a man who 
was sitting in the seat beside him, gave no evidence at all ' 
as to the one question at issue in the case. He simply says 
lie was paying no attention and did not see the street car 
at all nntil it was fifteen or twenty feet from him. It thus 
appears the accident was one that could have been easily 
avoided by the plaintiff by exercise of ordinary care and he 
presents no case which would enable him to saddle the con- 
sequences of the collision upon the defendant company. 
Judgment reversed. 



QUIRE T. WOOD ET AL 

Replevin— Act of April 19, 1901, P. L. 88 — Statement 
as to acquisition of property — Regularity of sale on distress 
a matter of proof. 

When a. party seeks to replevin personal property the title to 
which he acquired at a Constable's sale on a distress for rent, he need 
not set forth the various steps taken on the distress. 

A concise statement of the facts relating to the acquisition of Qie 
property is sufficient under the Act of April 19, 1901, P. L. 88. 

Thafa sale oji distress was conducted in accordance with Uie law 
is a matter of proof and the evidence thereof should not be pleaded. 

A plaintiff need not anticipate and traverse a defence whicb 
may be set up against his claim. , ' 

Demurrer to claimant's statement, 155 September 
Term, 1920 C. P. Erie County. 

L. E. Torry for Plaintiff. 

R D. Loose for Wood & Morgan. 
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S. Y. Rossiter for Streuber. 

HIRT, J., Augast 1920— 

Plaintiff daims title to the goods in question by reason 
of purchase at constable's sale on distress for rent in the 
following language "That plaintiff became the owner of 
said trucks by purchase of the same upon landlord's war- 
rant on March SI, 1920. at which time said sale took place 
upon the premises occupied by R. T. Wood and Clayton 
Morgan, and said trucks were at that time upon the pre- 
mises occupied by them and were in their possession and 
were sold to satisfy ihe rent which they then owed to their 
landlord." Defendant demurred alleging that the statement 
is defective in that all the various steps taken on distress 
proceedings are not pleaded in detail. 

Even though the burden may be on plaintiff to show 
that all the requirements of the law were complied with to 
make the sale on distress valid, yet we are of the opinion 
that the declaration as filed complies with the act of April 
19, 1901 P. L. 88 in that it contains a concise statement of 
the facts relating to his acquisition of the property. That 
the sale on distress was conducted in accordance with the 
law is a matter of proof and the evidence thereof should 
not be pleaded. 

To sustain the demurrer, in effect would be to require 
plaintiff to anticipate and traverse a defense which may be 
set up against his claim and this plaintiff is not bound to 
do. Drumgoole vs. Tyle, 30 Super. Ct. 463. 

And now, August 1920, the Demurrer to plain- 

tiffs declaration is overuled and the defendant allowed 
fifteen days in which to file an affidavit of defense. 
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NORTHWESTERN H. & C. CO. v. HAINES JONES 
& CADBURY CO. 

Judgment — Entered upon transcript of justice — Cannot 
be opened or stuck off — Should be heard upon certiorari. 

A transcript from a. justice's docket is a judgment brought into 
the Court of Common Pleas for a specific purpose, that of Uen and 
execution. , „ 

It is a judgment of another trlfaunsil and the Court of Conunon 
Pleas being a superior Court cannot hear it except in exercise of 
appellate juriadiction. 

If the justice was without jurisdiction or the service of the sum- 
mons was defective, the defendant may have a writ of certiorari. 

If the defendant has a defence on the merits he may appeal from 
the decTaion of the justice of the Court of Common Pleas. 

Petition to strike off judgment, No. 559 November 
Tei-m, 1919. C. P. Erie County. , 

Henry Baur for Plaintiff. 

Shreve & Shreve for Defendant. 

HIRT, J., August 1920— 

Judgment was entered against the defendant by a jus- 
tice of the peace and execution issued thereon and returned 
nulla bona, whereupon plaintiff filed a transcript in this 
court. 

Defendant now seeks by petition to have the judgmmt 
stricken from the record for two reasons, (1) A summons 
issued by a justice in Erie County cannot be served on a 
defendant in Philadelphia, and (2) Defendant has a full 
defense to plaintiff's action. 

A transcript from a justice's docket must be regarded 
as a judgment, but a judgment brought into this court for 
a specific pui-pose — that of lien and execution — though en- 
tered in this court, it is nevertheless a judgment of another 
tribunal and it cannot be heard again in this, a superior 
court, except in strict exercise of appellate jurisdiction. 
The record and all process pertaining to the cause and the 
judgment still remain with the justice; the record is not 
brought up by filing a transcript and the proceedings before 
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the justice are not stayed thei-eby. He still has jurisdic- 
tion of the case and may issue an execution or grant a re- 
hearing or entei-tain a petition to strike off. Lacock vs. 
White, 19 Pa. 495. 

If a defendant relies on the fact that justice was with- 
out jurisdiction or that the service of the summons is de- 
fective, the remedy in this court is certiorari; if he has a 
defense on the merits his remedy is appeal. This court is 
without the power to open a judgment entered on a tran- 
script of a justice of the peace filed in court as a lien, or 
to strike off such judgmient. Littster vs. Littster, 151 Pa. 
474. 

The rule granted March 1, 1920, to show cause why ex- 
ecution should not be stayed and the judgment and all sub- 
sequent proceedings stricken from the record is now August 

1920, discharged. 



IN RE WOMAN SUFFRAGE 

Elections — ^XIX Amendment to the United States Consti- 
tution — Legal Effect on State Constitution and Laws — 
Women Voters. 

The adoption of the XIX Amendment to the Constitution of the 
United States strikes out of Pennsylvania's Constitution and laws 
the word "male" so that every citixen 21 years of age, poeses^ng 
the qualifications required by law as to residence, assessment, reifia- 
tration and payment of taxes, shall be entitled to vote at all elections 
and abolishes alt distJncticms on account of sex as to the rig^it to vote 
without farther stat« legislation. 
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In Re Woman Suffrage. 
OFFICE OF THE ATTORNEY GENERAL 



Harrisburg, Pa. 

Honorable William C. Sproul, 

Governor of Pennsylvania, 
Harrisburg, Pa. 



Ausrust 19, 1920 



Responding to your request for my opinion whethw, in 
view of the ratification of the Nineteenth Amendment to 
the Federal Constitution granting suffrage to women, they 
can, und^ existing laws, qualify themselves for and exer- 
cise the right of suffrage in the Commonwealth of Pennsyl- 
vania at the general election to be h^ in November, 1920, 
I advise you as follows : 

The analogy, in respect to the principle involved in the 
question under consideration, between the Fifteenth A- 
mendment to the Constitution of the United States and the 
Nineteenth Amendment thereto is so complete that the de- 
cisions as to the effect of the former upon the Constitutions 
and statutes of the several States are definitely applicable 
and controlling in the case of the latter. It has be^i abun- 
dantly and decisively held that the Fifteenth Amendment 
nullified any constitutional or statutory provision denying 
to any one the right of suffrage on the ground of race, 
color or previous condition of servitude. In like manner 
we must conclude that the Nineteenth Amendment raiders 
nugatory any provision in our Stat« Constitution or laws 
limiting or restricting suffrage to male citizens, or which 
is repugnant to an exercise of ihat right by women. 

Speaking of the effect upon State Constitutions and 
State laws of the ratification of the Fifteenth Amendment 
to the Federal Constitution, the Supreme Court of the 
United States said, in Neal v. Delaware, 103 U. S., 370: 

"Beyond question the adoption of the Fifteenth Amend- 
ment had the effect, in law, to remove from the State Con- 
stitution, or render inoperative, that provision which re- 
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stricts the right of suffrage to ttie white race. • * *■ •" 

Further, the opinion authoritatively declares : 

"The State recognizes, as is its plain duty, an Amend- 
ment to the Federal Constitution, from the time of its adop- 
tion, as binding on all its citizens and every department of 
its government, and to be enforced, within its limits, with- 
out reference to any inconsistent provisions in its own con- 
stitution or statutes." 

And in Guinn v United States, 238 U. S., 347, decided 
so late as June 21, 1915, the Supreme Court of the United 
States, citing and reaffirming Neal v Delaware, spoke thus 
through its present great Chief Justice: 

"As the command of the Amendment (the Fifteenth 
Amendment) was self -executing and reached without legis- 
lative action, the conditions of discrimination against which 
it was aimed, the result might arise that, as a consequence 
of the striking down of a discriminating clause, a right of 
suffrage would be enjoyed by reason of the generic char- 
acter of the provision which would remain after the discri- 
mination was stricken out. • * • A familiar illustration of 
this doctrine resulted from the effect of the adoption of the 
Amendment on State Constitutions in which, at the time of 
the 'adoption of the Amendment, the right of suffrage was 
conferred on all white male citizens, since by the inherent 
power of the Amendment the word 'white' disappeared and 
therrfore all male citizens, without discrimination on ac- 
count of race, color or previous condition of servitude came 
under the generic grant of suffrage made by the state." 

In Myers v Anderson. 238 U. S. 367, the Supreme Court 
of the United States, again speaking through its Chief Jus- 
tice, said: 

"But the fifteenth amendment by its self-operative 
force obliterated the word 'white,' and caused the qualifica- 
tion therefore to be 'every m^e citizen.' " 

The Court further said : 

"The fifteenth amendment by its self-optative force, 
without any action of the state, changed the clause in the 
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CoBstittrtton of the State of Maryland confemns suffrage 
upon 'every white male citizen' so as to cause it to it»d 
'every male citizen,' " and held that the effect to the 
amendment could not be changed hy any antecedent or 
subsequent legislation. 

The Fifteenth Amendment to the Federal Constitution 
provides : 

"The right of citizens of the United States to vote 
shall not be denied or abridged by the United States or by 
any other State, on account of race, color or previous condi- 
tion of servitude." 

The legal effect of the adoption of this Amendment 
was to stiike out of State Constitutions and laws ail provi* 
sions which confined suffi"age to the wh.ite i-ace. 

The Nineteenth Amendment is horded in language 
similiar to the Fifteenth — 

"The right of citizens of the United States to vote 
shall not be denied or abridged by the tinited States or by 
any State on accmmt of sex." 

The effect of the Fifteenth Amendment having been 
decided to be to strike the woi-d "white" out of St&te Con- 
stitutions and laws, it follows that the result flowing from 
the adoption of the Nineteenth Amendment is to strike out 
of Pennsylvania's Constitution and laws the word "male" ^o 
that now our State Constitution in reality reads : 

"Every citizen twenty-one years oi age, possessing the 
qualifications (enumerated in it) . shall be entitled to vote at 
all elections." 

While the Nineteenth Amendment inhibits the State 
from making sex a qualification for voting, and consequent- 
ly as part of the supreme law of the land wholly eliminates 
such qualification therefor, it does not operate to change, 
alter or abrogate any other qualification, under our laws 
and Constitution, entitling a citizen to vote. It will be in- 
cumbent upon the vfomea to proceed to qualify themsdves 
for the exercase of thie right precisely a?- men must qualify 
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for its exercise. In other words, the measure of qualifica- 
tion will be exactly the same for men and women. These 
requisites, as enumerated in Section 1, Article VIII, of the 
Constitution of Pennsylvania are as follows: ("subject to 
such laws requiring and regulating the registration of elec- 
tors as the Genera] Assembly may enact") — 

1. Citizenship of the United States at least one month. 

2. Residence in the State one year immediatdy pre- 
ceeding the election, or having been previously a qualified 
elector or native citizen of the State and having removed 
therefrom and returned within six months. 

3. Residence in the election district two months im- 
mediately preceding the election. 

4. Payment of a State or county tax if twraity-two 
years of age and upwards, which shall have been assessed 
at least two months and paid at least one month before the 
election. 

All women, therefore, possessing these constitutional 
qualifications are eligible to vote. All of these require- 
ments may be inherently possessed by a woman, except as- 
sessment, registration and the payment of a tax. 

The question then arises, can women, under the law as 
it now stands, be assessed, pay a tax and register where 
registration is required. 

The Acts of Assembly on the subject of assessment, 
liability to taxation and registration, beginning with the 
Act of April 15, 1834, P. L. 509, point out a method by 
which all citizens of the Commonwealth can be assessed, 
pay taxes and register. No one who is a citizen, and, of 
course, women are just as much citizens as men, can be 
denied the right to be assessed, to pay taxes, to be enrolled 
or to be registered in accordance with the law. Indeed, the 
Constitution provides that all laws on the subject of elec- 
tions "Shfdl be uniform throughout the State," and it will 
now be incumbent upon county commissioners, assessors 
and registration offices to meet the condition which has 
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arisen out of the enfranchisement of women, and to afford 
every facility to them to qualify themselves as electors. 

It is uiged that the women themselves shall be diligent 
to see that they are assessed in due time and form. They 
should not be content to assume that this will be done, but 
everywhere make inquiry to see that it actually has been 
done. The situation is a novel and unprecedented one in 
our Commonwealth, and without their vigilant and intelli- 
gent'co-operation it may happen that many assessors, how- 
ever faithful or anxious to do their full duty, will overlook 
some names. 

It being obvious from a reading of these Acts that 
women can be assessed and have ihe right to pay a county 
tax, and it being the duty of county commissioners and the 
assessors throughout the State to see that they are enrolled 
and assessed and do pay a tax, and this enrollment and tax 
payment, when otherwise qualified, in boroughs and town- 
ships entitling them to vote and to register in cities, I am 
of the opinion that under existing laws the right to vote at 
the general election in November is vested in all women of 
the State who possess the necessary constitutional qualifi- 
cations, and who pay a county tax and are enrolled and 
register. 

Yours very truly, 

W. I. SCHAFFER, 

Attoniey General. 
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Workmen's Compensation Law — Injury While Leaving 
Place of Employment for Lunch. 

Woricmcn's Compensation Law— Injury While Leaving Place of Em- 
ptoyment for Lunch. 

The claimant worked at defendant's store until about 10.30 A. M., 
when she put on her wraps and started to leave for her lunch. As 
she descended a fliftht of steM to the main floor of the store, she fell 
and was injured. HELnr — That where an employee is on the prem- 
ises of has employer, the relation of master and servant commences 
a reasonable time before the actual beginning of work and continues 
a reasonable time after the work is over; that employment includes 
the incidents of etnployment; that the workman is still his master's 
servant while he is leaving the place of his employment; that the 
accident happened in Uie course of the master's employment; and 
that the claimant was entitled to recover. 

In the Court of Common Pleas of Berks County. 

No. 67, October Term, 1918. 

Appeal from Workmen's Compensation Boai*d. 

C. H. Ruhl for appellant. 

John B. Stevens for plaintiff. 

Wagner. J., Mm-ch 1, 1920— 

In the determination of this appeal it is necessary to 
consider only two findings of fact and the conclusion of law 
tthereon. 

"(a) That Florence Samit, the Claimant, had been in 
the employ of Imber Brothers, of Reading, Pa., as saleslady 
for some days prior to, and on the day of April 17, 1917. 

"(b) That on the morning of that day she was at 
work as usual pursuing her wonted duties until about 10 :80 
A, M., when she put on her wraps and started to leave the 
store of her employers for her lunoh. As she was in the act 
of descending a flight of three steps, extending from the 
floor of the doak room to the main floor, on her way to 
hinch, she fell, in some inexplicable way, and sprained her 
left hip and back, thereby dislocating the sacroiliac joint. 
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'Article I, Section 104; Article ni, Section 801^06 
Paragraphs (a), (d), (e). 

The Referee concludes that both claimant and defend- 
ant were bound by provisions of Article III, of the Work- 
men's Compensation Act of 1915 ; that claimant was emi^oy- 
ed in the regular course of the business of defoidant and 
while in the course of her employment met with an accidoit 
and sustained violence to the physical structure of the body, 
within the meaning of the Workmen's Compensation Act of 
1915." 

Defendants contended that upon the facts as found by 
the referee the plaintiff at the moment of the accident was 
not actually engaged in the further^ice of the business 
affairs of her employer, and, therefore, is not entitled to 
compensation. 

The position taken by the defendants is that when the 
plaintiff quit work for the purpose of putting on her wraps 
to leave the store for her lunch, that at that instant she 
ceased being actually engaged in the furtherance of t^e busi- 
ness or the affairs of her employer. In Lyons vs. Peordes 
Savings Bank, 251 Pa. 569, it is held : "Where an ^nployer 
is on the premises of his employer the relation of master 
and servant commences a reasonable time before the actual 
beginning of the work and continues a reasonable time after 
the work is over." In Witlmarth vs. Cardoza, 176 Fed. 1, at 
page 2, we have: "The cases hold generally that a work- 
man's employment does not cease at the instant his work 
time is over, that employment includes the incidents of em- 
ployment, and that the workman is still his master's sei> 
vant while he is gathei-ing up his tools and adjusting his 
clothes aftei" the day's work, and is leaving the place of his 
employment." See also cases therein cited, Mrs. E, E. 
Rhoads vs. Philadelphia & Reading Railway Co., 4 D. R. 70, 
and 26 Cyc. 1086. 

If the relationship of master and servant thus exists 
this relationship and duty necessarily arises out of tbe fact 
tiiat the servant is in the course of the master's emidoy- 
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This case is ruled by Blouss vs. Delaware, L. & W. R.E. 
Co., 73 Pa. Superior Ct. 95, and cases there cited, in which 
the facts are sufficientiy similiar to those in tiiis case to 
compel the same legal conclusions. In that case the plain- 
tiff was employed as a door tender by the defendant com- 
pany. The accident occurred while plaintiff was going: from 
one part of defendant's mine to another to get his dinner 
pail. In the present case the plaintiff had just quit work, 
put on her wraps, and started to leave the store of her em- 
ployers, when, in descending a flight fo three steps, she fell, 
with resulting injury. See also cases in Bradbury's Work- 
men's Compensation, Vol. 1, Second Edition, under 4 (page 
419) , workmen injured on employer's premises before work 
begins, after work ceases, or during cessation of work, etc. 

Defendant's appeal is dismissed. 



WOLFORD VS. READING DYE WORKS 

Workmen's Compensation Law — ^Injury During Lunch 
Hour. ' 

Workmen's Compensatioii lAw — Itijair Dnrbig Lunch Honr. 

Claimant waa injuied on defendant's projjerty while playing with 
other employees dunng the lunch hour, it being customary for them 
to eat their lunches at the plant because they lived too far away to go 
home. Held, That claimant was injured while in the course of her 
eiiQ>loyment and waa entitled to compensation. 

lie Pennsylvania Workmen's Compensation law provides for 
compensation where a person is injured during the course of the em- 
ployment, and it does not require that the injuries should arise out of 
the employment, 

In the Court of Common Pleas of Berks County. 

''No. 99 December Term, 1919. 

Appeal from Workm^'s Compensation Board. 
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Wolford Ts. Seading Dye Wm-Ics. 

E. H. Deysher for appellant 

John B. Stevens for plaintiff, 

Wagner. J., March 1, 1920— 

This is an appeal by the defendant from the Work- 
men's Compensation Board. The Keferee's findings of fact 
necessary to be considered in this case and which were eon- 
firmed by the Board are: 

(1) "That the Claimant was in the employ of the de- 
fendant company on July 5, 1919, as a Winder of Cotton in 
its plant situated at Front and Bern Streets, Heading, Pa. 

(2) "That the Claimant, some boys and ol^er girls 
employed by the defendant company were obliged to eat 
their lunches at the plant because they lived too far away 
to go home. 

(3) "That after they had partaken of lunch on the 
day in question, and before the close of the lunch period, 
they engaged in play in the packing room, and when the Clai- 
mant climbed upon a box to try to tag a boy, her hair caught 
in the shafting, she was whirled about it and in her efforts 
to extricate herself, she took hold of the shafting with her 
left hand. Her hand and wrist were severely burnt and as 
a consequence she has lost the use of her hand." 

From these facts the Referee concluded that the claim- 
ant was injured while in the course of her employment and 
and accordingly entitled to compensation. The defendant 
assigns as error this conclusion. 

Chairman Mackey, in dismissing the Appeal from the 
Referee to the Board, filed an opinion sustaining the Ref- 
eree, which opinion was concurred in by Commissioners 
Scott and Houck, and to which we can add but little. 

The defendant contends that because the accident oc- 
curred while ^e was engaged in play mtb a boy, that she 
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is ..<>i entitled to compeiL^ation. In support thei'eof it has 
cited two Ohio cases, found in 9 N. C. C. Annotated, 664, 
Notes 2 and 4. The basis lor these two decisions is in (2) 
"that dtceased was not engfaged at any time of injury in an 
act incidental to his employment;" and in (4) "that the 
injuries did not arise out of or in the course of his employ- 
ment. These cases differ from those ai'ising under the ii'en- 
nsylvania Act, where the only matter to be considered is 
whether the accident occurred in the course ot his employ- 
ment, as stated in Dzikowska vs. Superior Steel Co. 2&d Fa. 
578. p. 581. 

In Bradbury's Workman's Compensation, Vol. 1, Second 
Edition, at page 398, we have the distinction thus noted: 
"Thus whei-e a workman dui'ing the course of the employ- 
ment does something entirely foreign to the work which he 
is employed to do (playing a practical joke, for example) 
whereby he is injmed, this accident could be said to have 
occurred 'during the coui'se of the employment, but it could 
not be said to 'arise out of the employment, because the 
workman was not doing anything wiiich he was employed 
to do when the accident happened." 

In Florence Samit vs. Imber Bros, et al., 67 Oct T. 
1918, opinion filed this day, we have pointed out under 
what facts a servant is in the course of the master's em- 
ployment. The authorities and conclusions in that case 
apply equally to this case. See also Bradbury's Workman's 
Compensation, Vol. 1, Second Edition, "11. Injuries at 
mealtime," and cases therein cited on pages 444, etc. 

We consider that under the findings of fact the plain- 
tiff was in the course of her employment, when she received 
the injury, and that the manner of receiving it was such as 
to entitle her to compensation. 

The Appeal is dismissed. 
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Pleadings — ^Practice Act of 1915 — Supidemental Affi- 
davit of Defense. 

The Practice Act of 1915 makes no provision for a supplemental 
affidavit of defense except where the original affidavit raisu quea- 
ticme of law ovly, but under the Rules of Court a defendant may, 
after argument file such supplemental affidavit with leave of Court; 
but when in the supplemental affidavit offered, defendant does not 
set up a meritorious defense, the amendment will not be allowed. 

Rule to open judgment, No. 317, February Tenu, 1918. 
C. P. Erie County. 

S. Y. Rossiter for Plaintiff. 

Marsh, Eaton & Baur for Defendant. 

HIRT, J., August 9, 1920 

On July 30, 1920, a rule for judgment for want of suffic- 
ient affidavit oi defense was made absolute. Defendant now 
seeks by motion to have the judgment opened and aslcs 
I'eave to file a supplemental affidavit of defense^ 

The Practice Act of 1915 makes no provision for a sup- 
plemental affidavit of defense except where the original 
affidavit raises questions of law only, but under the Rules 
of Court a defendant may, after argument, file such sup- 
plemental affidavit with leave of Court If in the supple- 
mental affidavit offered, defendant had set up a meritorious 
defense, we would have no hesitancy in allowing the amend- 
ment, but this appears to be lacking. 

There is but one question in this case — is ttie stock 
subscription, signed by the defendant, enforceable by the 
corporation organized in accordance with the terms set 
forth therein? 

The stock subscription in this case is not merely a 
naked expression of the defendant's intention to purchase 
stock, it is a subscription, with all the essential elements 
for four shares of stock in the plaintiff company, then a 
proposed corporation. The entire scheme, prior to incor- 
poration of a company is inchoate and while during tiie 
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promotion period up to the time the articles of incorporar 
tion are ready for fUiiigr with the Secretary of the Com- 
monweath, a subscription to stock is in the nature of a 
continuing proposal and may be withdrawn, yet, if not with- ' 
drawn, the obligation then becomes final and the corpontp 
tion when formed can maintain an action for the amount 
of the subscription. The law to this effect is settled by 
Jeannette Bottle Works vs. Schaal, 13 Super. Ct. 96; Bole 
vs. Fulton, 233 Pa. 609, and the cases cited therein. 

The rule granted August 9, 1920, on motion to (^>en 
judgment and for leave to file a supplemental affidavit of 
defense is disdharged. 



HcCRAY REFFRI6ERAT0R CO. V. JOHN BASCO et aL 

Affidavits of Defense — Bailments — L^es — Notice of 
Sale — Innocent Purchaser. 

Title to vereimal property is noi open , to certain investigatian 
sls in the case of real estate and for that reason a person who inno- 
cently purchases persona! property from one who has the indicia of 
ownership, should be protected t^der the principles of equity adopted 
by the courts of taw, by the application of equitable estoppel, when 
by laches of tiie plaintiff a loss will result to an innocent purchaiter 
which would have been avoided by plainti ff's d ilig^ice. 

Rule for judgment for want of sufficient affidavit of 
defense. No. 93, September Term, 1919. 

F. L. Camp for Plaintiff. 
Milloy & Gilson for Defendant. 
HIKT, J., August, 1920 . 

This is a rule for judgment for want of sufficient affi- 
davit of defense in an action of replevin. 

On August 14, 1917, plaintiff leased to John Basco a 
refrigerator and other chattels. The lease contemplated 
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monthly payments ior seven months liom date and con- 
tained t^e usual option of purdiases on the payment by 
lessee of the additional sum of one dollai'. Basco det'ault- 
•ed in the payment of a pait of the rentals. On October 15, 
1917, John tichuiz, defendant, who is now contesting plain- 
tilt's right to recovei', came into possession of these chat- 
tels as an innocent purchaser for value fram John Baaco, 
the lessee, and without notice of want of title in him. 

If the defense rested on these facts alone, the affi- 
davit would be clearly insulticient for mere possession i& 
at best prima facie evidence of ownership of a chattel and 
one cannot make to his vendee a good title to articles 
which, he does not own. And the fact that the plaintiff, 
had parted with possession under a bailment contract does 
not of itself preclude enforcement of its title against an 
innocent purchaser. To hold otherwise would nullify the 
force of any bailment and would subject the owner of pro- 
perty to the possibility of losing title through acts of a 
trespasser. 

But there aie other questions raised by the affidavit of 
defense which we 'are convinced takes this case out of the 
above rule. 

It is averred that prior to February, 1918, plaintiff 
knew of the transfer of the property by Basco to Schulz, 
contrai-y to the terms of the lease and at about that time, 
six months after the date of the lease, plaintiff made re- 
pairs oh these chattels for John Schulz and collected from 
him the cost thereof. Notwithstanding at th;.t time there 
was a balance unpaid on the property under the lease, 
plaintiff did not make a demand for this payment, nor did 
it assert its title to the goods, but slept on its rights until 
May 5, 1919, fifteen months after it had notice of the sale, 
before it notified Schulz of its claim of title and demanded 
a return of the goods. In the meantime and since Febru- 
ary, 1918, John Basco has become insolvent and plaintiff 
caimot recover the balance of the rentals due on the lease 
from him and therefore seeks to replevy the goo<te; for the 
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same reason John Schulz is deprived of the possibility of 
coUecting from Basco on his implied warranty of title. 

Title to personal property is not open to certain investi- 
gation as in the case of real estate and for that reason a 
person who innocently purchases personal property from 
one who has the indicia of ownership, should be protected 
under the principles of equity adopted by the courts of law, 
by the application of equitable estoppel, when by laches of 
the plaintilf a loss will result to an innocent purchaser 
whk^ would -have been avoided by plaintitt's diligence. 

We are of the opinion that the question of notice to 
the plaintiff of the sale of the property by Basco to Schulz 
is a question for the jury as well as the alleged failure of 
the plaintiff to assert its right after knowledge of the sale, 
in time to allow Schulz to recover from Basco while solvent. 
If these facts be proven as alleged, the doctrine that where 
one of two innocent persons must suffer, the loss shall fall 
on him whose act or omission made the loss possible, will 
apply and we must consider that plaintiff by its laches, in 
effect acquiesced in the sale and is estopped from denying 
its validity. 

The rule for judgment for want of sufficient affidavit 
of defense granted March 8th, 1920, is now, to-wit, August 
— — 1920, discharged. 
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ESTATE OF SUSAN G. DAVIS 

Wills — Legacy for life with right to use the corpus- 
Burden of proof to show identity of funds. 

When a testator leaves an estate for life to his widow wiUi 
power to consumje the corpus, at her death the residuary legatees 
must prove that the estate which she leaves is in whole or in. part 
the unconsumed remainder of the property bequeathed to her by the 
testator or they will not be allowed to receive it. 

The fact that the life tenant leaves an estate in excess of the 
vaine of the property of which she was the life tenant does not raise 
a presumption that her estate includes any of the property left her 
by the testator. 

Exceptions to report of Auditor, No. 23 May Term, 
1919. 0. C. Erie County. 

C. D. Higby for Exceptants. 

M. Levant Davis contra. 

HIRT, J., August, 1920— 

John Gourlay died testate November 18, 1889, and by 
the second paragraph of his will disposed of his estate, in 
part, as follows: 

"I also give, devise and bequeath to her, my 
said wife, all the rest of my estate, both real and 
personal of every description whatsoever it may 
consist of, at the time of my death, to have, to 
hold, control and possess for her use, during her 
lifetime, except thereof the personal estate, so 
much as may be necessary to convert into conven- 
ient funds for the purpose of paying all just claims 
agaiost my estate." 

In the fourth paragraph testator disposed 6t the re- 
mainder or residue as follows : 

"Such of my personal estate as may remain 
after the death of my said wife, I give, and be- 
queath the same to my brother," and others, nam- 
ing them. 
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llie personal estate consisting of $312.67 in cash and 
notes of an ag^p-egate fact value of $1126.76 was turned 
over to Susan G. Gourlay, wife of the decedent, by order of 
this Court on January 16, 1892, without requiring security 
from her. Susan G. Gourlay, then Susan G. Davis, died 
May 27, 1918, leaving an estate of upwards of $3,000.00. 

The auditor held that the will fo John Gourlay gave to 
his widow the use of the personal property with the power 
to consume the corpus and further that the burden is on iiie 
residuary legatees to prove that the property in the hands 
of the executor of Susan G. Davis is, in whole or in part, 
the unconsumed remainder of the porperty bequeathed to 
her for ife by John Gourlay. The auditor further found 
that the residuary legatees have failed to identify property 
of John Gourlay in the funds for distribution in the Susan 
G. Davis estate and therefore distributed the fund in ac- 
cordance with the will of Susan G. Davia, to which excep- 
tions were filed. 

The language of the will in Gold's Estate, 183 Pa. 495, 
is essentially the same and on that authority we must con- 
clude that testator intended to give to his widow his per- 
sonal property for life with the power to consume the cor- 
pus of the estate. This intention is clearly indicated in the 
fourth paragraph of the will by the language "Such of my 
personal estate as may remain after the death of my said 
wife I give", etc. Ref. Church vs Disbrow, 52 Pa. 224. Only 
a strained construction of this language could defeat the 
apparent intent toj)rovide for his widow to the extent of 
his personal estate. This conclusion is in harmony with 
John Heppenstall's Estate, 144 Pa. 259; Christ Markle/s 
Estate, 132 Pa. 352 ; Straub's Appeal. 1 Pa. 86. We must 
also conclude that this precise question was decided by this 
Court in this estate when in 1892 an order was made dir- 
ecting the executor of John Gourlay to turn over to his 
widow all of the personal property without requiring of her 
a bond in accordance with the Act of February 24, 1834, P. 
L.88. 
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The fact that the widow at her death left an estate in 
excess ^f the value of the personal property received by her 
from the John Gourlay estate does not raise a presumption 
tiiat her estate includes in whole or in part tiie property 
now claimed by the residuary legatees. She had married 
again after the death of her husband, John Gourlay, and 
i3ie estate left by her may have been her separate estate or 
an estate from her second marriage. Grow's Estate, 22 
Montg. 141. In any event the burden is on exceptants to 
show that the fund for distribution includes, in whole or in 
part, the proceeds of personal property of John Gourlay's 
estate. Tibben's Estate, 16 Super. Ct 73; Coover's Estate, 
27, Super. Ct. 12. This burden of proof imposed by law 
on exceptants is in this case onerous.. Susan G. Gourlay 
had possession of the property in question for upwards of 
twenty-five years and only under rare circumstances could 
the identity of roperty converted into cash be Iraced during 
so long a period. Nevertheless we must hold exceptants to 
this degree of proof and on evidence submitted must con- 
clude that exceptants have not sustained their jjosition in 
that they have not proven that the funds for distribution 
include, in whole or in part, the proceeds of the personal 
property of John Gourlay's estate. 

And now, August 1920, the exceptions are dis- 

missed and the auditor's report confirmed and distribution 
ordered in accordance herewith. 
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Negligence — Automobiles — Duty of Driver — Question 
for Jury. 

When the defendant could have turned his machine to the nortli 
and thus have avoided the accident his failure to do so makes him 
ETuilty of negligence. 

It is the duty of a person driving an automobile to be constancy 
on the lookout for the safety of pedestrians and to control his auto- 
mobite accordingly. 

In a position of Kudden peril a person cnnnot be convicted of 
contributory negligence in attempting to avoid injury if he fails to 
adopt the course of action which deliberate reason after the accident 
indicates he should have adopted to have avoided the accident, 

A person cannot be charged with contributory negligence in croas- 
ing a road if he stopped to look and listen and was on his guard and 
alert while crossing the roadway. 

Whether or not the plaintiff fulfilled those obligations which the 
law imposes upon him is a question for the jury. 

Rule for judgnient n. o, v. No. 19 September Term, 
1919. C. P. Erie County. 

F. B. Hcsbach for Plaintiff. 

Brooks, English & QiUnn for Defendant. 

HIRT, J., September, 1920..,- 

This is a rule for judgment N. O. V. in action to re- 
cover for personal injuries. 

The following ai'e the material facts as disclosed by the 
evidence. Plaintiff was injured on Lake Road, a public 
highway in the county lunning east and west. A steeet 
car track occupies the south side of the road and a path for 
pedestrians the north side ; between this path and the street 
car track there is a traveled roadway twenty-two feet in 
width. Immediately before the injury the plaintiff was 
waiting on the north side of the road and as the street car 
was approaching from the west crossed the road from the 
north to the south, intending to boai'd the car at a regular 
stop. Defendant was at the same time proceeding east- 
wardly in his automobile and when about three hundred 
feet away was seen by the plaintiff when plaintiff started 
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to cross the road. The street car came to a stop about the 
time that plaintiff had crossed the road and plaintiff walk- 
ed in the roadway along the north side of the street car 
and within about three feet of it, intending to cross the 
tracks in the rear and board the car on the south side. As 
plaintiff was walking along the north side of the street car, 
defendant drove his automobile along the car and so 
close to it as to give plaintiff no apparent avenue of escape 
and in an effort to save himself plaintiff jumped on the 
radiator of the moving automobile and was injured. 

The evidence, in our opinion, justifies the finding that 
defendant was guilty of negligence. The parties met on the 
open highway in clear daylight. There was no other vehicle 
on the roadway, and there was nothing to prevwit defend- 
ant from turning his machine to the north side of the road- 
way, a clear space not less than fifteen feet wide, and so 
have avoided the injury. It was the duty of defendant to 
be constantly on the lookout for the saVety of pedestrians 
and to control his automobile accordingly. From the testi- 
mony, the inference is reasonable that plaintiff failed in 
these duties. 

It is the contention of defendant that t4iere was a zone 
of safety between the street car and the automobile and 
that plaintiff must be charged with contributory negligence 
because he did not avoid the oncoming automobile by escap- 
ing to this space. We cannot find from theevidence thatthere 
was in fact such a zone of safety. Plaintiff testified that 
he was within three or four feet of the street car when he 
was struck. He was hit by tSie front of defendant's ma- 
chine and a part of the automobile extended over into this 
three or four foot space and according to "laintiff's evi- 
dence there was just sufficient space between the car and 
the automobile, after the injury for one to walk. Plaintiff 
possibly may have saved himself by jumping toward the 
street car, but in a position of sudden peril plaintiff cannot 
be convicted of negligence in attempting to avoid injury if 
he fails to adopt the course of action which deliberate rea- 
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son, after the event, indicates he ^ould have adopted to 
have avoided injury. 

Nor can plaintiff be charged with contributory negli- 
gaux in croEuiing the road if he fulfilled his obligation to 
look and listen and be on his guard and to continue on the 
^ert while crossing the roadway, Lorah vs. Rinehart, 243 
Pa. 281, and whether or not he fulfilled his obligation in 
this respect was a question for the jury on the evidence 
in the case. 

And now, to-wit, September 1920, the rule for 

judgment N. 0. V. granted is discharged and ttie 

Prothonotary is directed to enter judgment on the verdict 
Ml fttiyment of the jury fee. 



NOLAN'S ESTATE 

Descent and Distribution— Widow's Allotment of $6,000 
— Death of Widow Without Having Claimed Allotment — 
Right of Widow's Heirs to Inherit— Deinand. 

Under ttie Intestate Act of June 7, 1917, P. L. 429, Section 2 (a), 
when a hasband dies intestate leaving a widow, but no issue, tiie share 
to whkh t^ wdow becomee entitleid vests in h«r absolutely ae ea 
mhetitance, and on the death of the widow, intestate, passes to her' 
next of kin. 

In such case her next of kin are entitled to have (6,000 in value 
of the hrshand's estate appraised and set ai^art for their benefit, 
altbou^ no elfiim tliei^for was made by the widow in her lifeftime. 

Petition for Appointoient of Appraisers. No. 769, Year 
1020. O. C. Lackawanna County. 

Donahoe & Helgriegel, for petitioners. 

P. E. Kilcullen, for respondent. 

Sando, P. J., July 23, 1920.— The petitioner is next of 
kin of Mary Nolan, who died intestate and witiiout issue on 
Uie 12th day of October, 1918, at 12 o'clock noon, and who 
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at the time of her death was Uie widow of Anthony Nolan, 
who pre-deceased his wife about two hours ; he haying died 
intestate and without issue. 

The prayer of the petition is for the appointment of ap- 
praisers for the purpose of setting apart and appraising five 
Wiousand dollars ($5,000.00) in value of the real estate of 
Anthony Nolan, deceased, for the benefit of Mary Nolan, 
widow and her next of kin. 

■ The answer filed, which is in the nature of a demunrer, 
i^ to the effect that this claim must be disallowed, in ti^at 
thewidow made no demand in her lifetime. " 
, i:. The Intestate Act of June?, 1917, P. L.;429,.Seetit>n 2 
(a), is Article 2 of Section 1 of the Act of April 8, 1833',-'P. 
L. 815, as amended by the Acts of April 1, 1909, P. L. 87, 
and July 21, 1913, P. L. 875, further amended so as to apply 
expressly to husband as well as wife, so as to be limited in 
cases of actual intestacy, and so to make the estate of the 
surviving spouse absolute in real as well as personal pro- 
perty. 

The share of interest to which a person may be entitled 
under the statute passes as an inheritance. The rights of 
the parties were fixed at death : Reese's Estate, 15 Luz. 
Leg. Reg. Rep., 307. It is not an exemption act but relate 
to descent and distribution : Gilbert's Estate, 227 Pa., 648, 
and merely enlarges the estate given to the widow by pro- 
viding for her a special distributive share, and in no ptht^ 
respect changes the law: Lingo's Estate, 20 Dist. Rep. 34. 

No claim or demand by the widow was necessary, nor 
could failure to proceed as set forth in the Act impair or de- 
feat her vested right : Murray's Estate, 35 Lane. Law Rev., 
308, wherein this language is used : "Being vested in the 
widow, necessarily passes to next of kin, there is no reason 
why, either in principle or authority, such next of kin 
should not iffosecute the claim, and why, having been;duly 
;^«s«:uted, it should not be allowed." . . -^ni 

The prayer of the iretition is granted and oounseliiadi- 
x^cted to prepare the formal decree.. .; j.Vji^. 
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COBOfONWEALTH OF PENNSYLVANIA VS NAGLB 
ENGINE AND BOILER WORKS. 

(Torporations — Manufacturing companies — ^Taxation — 
Exemption — ^Penalty for failure to file reports — ^Auditor 
General — Powers. 

A manufacturing company ia entitled to exemption from taxation 
for such of ita capital as is as«d in its bn^neas ^nithin th« state. It 
is entitled to an allowance for such sums as are reasDnalil; neces- 
sary in the carrying on of its busineBs, whether the same are kept 
at interert or not. 

When a company is organized to carry on a mBnufactnrins 
busaness, the presumpition is that its capital is being used for sacn 
onrpose. The burden is upon the commonwealth to show what portion, 
if any, ia not so used. 

The auditor general may determine on the reports and affidavits 
filed, whether funds of a corporation are more than are reasonAly 
necessary for carrying on the business, and exempt only such part 
as is found to be BO renuired. Such decision is subject to reriew 
by the court. The affidavits of the officers as to necessaty are not con- 
cmsive, where' the facta presented show the contrary. 

A maniifaotuning company is not entitled to exemption of the 
amount of funds not needed in its business, and whidi it has withdrawn 
temporarily from use, with the expectation of employing the funds at 
some future time when it may determine to expand its trade. 

When there has been a neglect to file returns as required by law, 
the auditor general may assess a penalty of ten per cent of the amount 
of the tax. 

Appeals from settlement for tax on capital stock. C, P. 
DauiAin County, Nos. 134, 135, Commonwealth Docket, 
1914. 

Francis Shunk Brown, Attorney General, and Wm. M. 
Hargest, Deputy Attorney General, for plaintiff. 

J. M. Sherwin, for defendant. 

Sadler, P. J., Ninth Judicial District, specially presid- 
ing, August 31, 1920. 

The accounting officers of the commonwealth made an 
estimated settlement of tax on the capital stock of the ap- 
pelant company for the yeai's 1911 and 1912; no return hav- 
ing been filed. Subsequently, a re-settlement was had and 
tax assessed. In 1913 a valuation was placed on the capital 
stock of i^e company based on the report sulunitted, and a 
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tax assessed. From the action of the auditor general ap- 
peals were taken which, by consent, were tried before the 
court without a jury under the provisions of the Act of 
April 22, 1874. Testimony was offered from which we 
make the following findings of fact: 

FACTS. 

1. The Nagle Engine and Boiler Works was duly charts 
ered under the laws of the Conunonwealtti of Pennsylvania 
for the purpose of manufacturing iron, steel, or other 
metals, and especially for the manufacture and sale of en- 
gines, boilers, foundry castings and machinery. Its capital 
stock was of the par value of $1,600,000. Of tiiis there was 
issued and outstanding during the years in question $1,186, 
400. 

2. In 1907 the company engaged in business which a-; 
mounted in gross to $963,909. In 1911 the receipts, less in- 
terest on deposits amounted to $510,838,22; in 1912 to 
$510,721.43, and in 1913 to $513,374,28. Its expenditures 
in the last three years were less than the receipts, exclusive 
of any dividend payments. 

3. In 1907 its cash in banks amounted to $131,424.00; in 
1911 this was increased to $402,881.00; in 1912 to $433, 
508.00; and in 1913 to $428,649.00. 

4. It was the custom of the company to give credit to 
many of its purchasers. The customary time was long^ in 
1907 than in the years of 1911, 1912 and 1913. 

5. In 1907 the company employed 500 men in its manu- 
factaring business. This number was reduced to 200 in 
1911 and 1912. 

6. Following the panic of 1907 the company adopted the 
policy of reducing its stock of manufactured goods and sub- 
stituting cash therefor. This cash was deposited in banks 
bearing interest but subject to check without notice. It 
was held for the purpose of expanding the business at some 
future time when tiie policy of the company shouH be 
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changed. The corporation was further influenced in re- 
ducing its stock by the passage of various boiler inspectifm 
laws. 

7. The company carried cash and current assets in 1911 
of ^67,421.81; in 1912, ^08,437.26; and in 1913, $482,193 

' .45. 

8. An average balance was kept in the First National 
Bank of Erie, bearing interest at 3 per cent, of $108,433.76. 
In 1913 the total reached $126,654.60. This was an active 
account and subject to check. The withdrawals and the 
deposits during the period menUoued were nearly equal for 
1911 and 1912. In 1913 more was withdrawn than was de- 
posited. 

9. In 1911 there were large deposits made in three other 
banks. These bore interest at 4 per cent, though they were 
subject to check without notice. The amounts so held in 
1911 reached $202,45<i.26 ; in 1912, $255,382.76 ; and in 1913, 
$265,644.09. 

10. The greater part of the sums deposited in the banks 
was not used in the corporate business for the years in 
question, and was not reasonably necessary for the conduct 
of the business during the tax years. 

11. The auditor general taxed in 1911, $199,000; in 1912, 
$249,000; ^d in 1913, $265,744. In each year he made an 
allowance for cash in hand which might be necessary for 
the company's purposes, in excess of $200,000. 

12. No reports were filed by the company in 1911 and 
1912, and penalties were assessed on the amount of tax. In 
•a letter to the auditor general the company claimed that the 
reports had been mailed and lost, or that there had been a 
failure to send ike same through inadvertence. On the 
testimony before him, ^e auditor general refused to remit 
the penalty. This is the foundation of one of the specifl- 
cations of error filed, but no testimony was offered to sup- 
port the alegations of fact on which it rests. 

Th appellant presented requests for findings, whidi 
have been answered and are ai^nded hereto. 
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DISCUSSION. 

'x'he Nagie En£:me aua i^oiier Works is a corporauon 
cnarceieu uuuei- uie laws ox cue uommoiiweaita oi reuu- 
syivuma uavmg lor ics purpose cue manuiacture and aaie 
ux euKines, uoueis, louuuiy casiintfs tuia macnmery," in 
xitLi. anu ±i)Lii II lauea to lue its return wita lae auditor 
general, ana an esiuuatea secuemeut lor tnese years was 
made, ana a penalty aaaeo. in lUiit a return waa nied by 
tne company, and tne valuation nrst determined upon was 
suDsequeutiy reauceo. upon tiie sum so lound a tax ot 
tive mills was assessed. Appeals, taken lor the tliree years, 
and entered to i'6i and i;i5 Uommouweath Docket, 1814, 
were cousouaated, and heard as one. The specifications 
oi error tiled compiam oi tne settlements on the ground 
that the property taxed was made up of assets used in the 
company's manulacturmg business, and therefore exempt. 

The act of June 1, 1889, P. L. 420, as amended by the 
act of June 8, 1891, P. L. 2ZQ, and the act of June 8, 189% 
P. lu 363, provided for the exemption of manufacturing 
corporations from taxation on such part of their assets a& 
is actually and exclusively employed u carrying on manufac- 
turing within the state, it being the object "to relieve from 
state taxation only so much of the capital stock as is inr 
vested purely in the manufacturing plant and business. In 
the present case, the company kept large sums of money in 
accounts bearing interest, subject however to check, with- 
out notice, when needed. The auditor general found that 
the balances so deposited were largely in excess of the 
amounts reasonably necessary for use in the business of 
the company during the respective years, and has made his 
assessment accordingly. The law controlling in disputes tji 
this character has been clearly stated in our reported de- 
cisions, and the difficulty arises in the application 
of the principles established to the facts of the particular 



■dovGooi^Ic 



•mi ERIE COUNTY LAW JOURNAL . 117 

Cotnmimwealtb vs. Nagt« Engme and Boiler V/oAm. 

. 'xue company waa organized lor mauuiacturiug pur- 
poses, auu ii Jiaa uie prima lacie rigut lo ciaim me exemp- 
uon auowea uy ACts oi aiiiifmiuiy. ' lae preaumpuou is uiac 
ue casn ana curreuc assei.^ on nana weie ueemea ueceasaiy 

m couauctmg me ousmess " " <Jom. vs unworca, i'or- 

cer <u ui>., a-i}^ fa. lyt, lya. "ii any part oi iis capiuu 
IS not so cinpioyea, lae uiuuen is on me commonweaiui to 
snow waat part ana now mucn oi its capital was not so 
empioyea in oraer to iix a oasis oi valuation xor uie pui'pose 
or taKauon. inis may oe uone ny means oi cne i-eportif 
med ay tne company, ana u tnis oe not satisiactory taeu 
l^^any otner evidence ootainabie lor tnat purpose." umii 
vs I'Uuert Co., i^^ ra. ^bi, za^. 

"Ut coiu'se tne amount oi cash m banit is an important 
consideration when tne quesuon oi exemption is ciai^ea. 
u tne amount is not more tiian is reasonaoiy necessary, 
ana tne aeposit is stnctiy mciaent to and employed in the 
business, it is entitled to ttie same exemption allowed other 
property actually employed. We ao not mean to say that 
aU cash, in hank to any amount would be exempt, but so 
much as is essential and actually used in the business.". 
Uun. vs Uui'tis Vubiishing Co., zUl Pa. '6'67. ii'or, eyea 
t^ugh the assets ol a corporation be invested in a maau- 
I'acturmg plant, il it is not used during the tax year, ex- 
emptions cannot be allowed. Com. vs Aitoona l<'oundry 
and JMachinery Co. 18 Dauph. 500. Liliewise, i£ its f und» 
ar« employed in the purchase of property to be uaed in 
1^. . f utui'e, and not during the tax year, the claim 
will be denied. Com. vs Custer City Chemical Co, 16 
Dauph. 46; Com. vs New York and Penna. Co., 16 Dauph, 
51., ■ 

The question of reasonable necessity is one of faet. 
Primarily, the amount required is to be decided by the 
qtMjjtor general on facts presented to him, subject to rer 
yij9w- W the court on testimony received upon appeaL In 
several reiwrted cases the matter here involved has been 
considered but, except for the application of the general 
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principles already referred to, each depended on tihe par^ 
ticular facts developed, in Com. vs l>ilworth. Porter Jk 
Co., aupra, it was admitted that the sum on deposit "was 
exclusively employed in the manufacturing business," and 
the real question was as to the ettect of placing such sum at 
interest in Com. vs^ Curtis Publishing Co. '^1 Pa. 333, the 
matter for determination was the liabihty to taxation of 
a bank deposit of a foreign corporation within the state. 
In Com. vs. John B. Stetson Ca, 17 Dauph. 278, the only 
evidence showed that the sum, though amountmg to about 
one-tilth of the assets of the company, was necessary in the 
carrying on of the particular business, whicb required 
large sums on short notice for the purchase of furs. JUi 
Com. vs Standard Underground Cable Co., 17 Dauj^ 281, 
the cash equaled one-third of the capital and one-eleventh 
of the annual exp^iditures. There was nothing in the evi- 
dence to show that the statement of the treasurer as to 
necessity was unjustified. 

The present appellant was doing a business of aj^pKoi- 
mately $600,000.00 a year. Its current expenditures were 
much less than its receipts, exclusive of dividends. It 
carried on interest, subject to check, a balance of more than 
$450,000.00. This sum was greatly in excess of that on hand 
when the business was double in volume, and the credits 
given were longer. 

By the affidavits filed with the auditor general, and 
by -tiie testimony offered in this case, the reason for these 
large accumulations appears. After 1907, it was deter- 
mined to turn stock on himd into cash, and reserve the 
same at interest until business conditions in the future waiv 
ranted an expansion, a conditon which did not arise dm> 
ing the years in question, nor has it yet aris«i. This 
was clearly a withdrawal from use of the portion of tbe 
capital in question, less such sums as were reascmably nec- 
essary for the conservative conduct of the plant on the 
new scale of operations det^mined upon. It was d^ositad 
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in baoks for, as Mr. Kobinsou says (Testimony p. 4,) "we 
had to make up our capital stock to keep it at par." That 
the sums were not actually needed in the corporate activi- 
ties for the years in question is clearly apparent, and it 
was not exclusively used In manufacturing. Un the contrary, 
production was reduced, and the number of employes had 
dwindled to two hundred in 1913. The purpose of the ex- 
emption was to reUeve such assets as were bein£ used in 
developing the resources of our state, furnishing employe 
ment here, and increasing the business of the common- 
w^dth. The mere fact that the corporation is chartered 
f<H: manufacturing purposes does not relieve all of its 
assets from taxability. When it uses them beyond the 
the same is true when it simply withholds them from pres- 
ent use. Com, vs Altoona Foundry and Machine Co., supra. 
Ilie facts in the case are really not in dispute, but it is 
the conclusion which is to be drawn from them which 
caus^ the difference. The treasurer oi the corporation and 
its president state that the amount held in banks was neces- 
sary for use in the company's business, because a future 
expansion was contemplated, and it could not be decided 
When such poUcy would be adopted, and it is insisted that 
t^iifi determination of the officers as expressed to the audi- 
tor general is conclusive upon him. But the auditor general 
is not a mere ministmal officer. The report which the 
company furnishes is intended to give a basis upon wliich 
action shall be taken, but he is not concluded thereby. He 
may or may not be satisfied with its correctness, and if he 
is not, it is his duty to make further inquiry. Com. vs 
Union Trust Co., 237 Pa. 358, 366. In this case he did so, 
and upon consideration of all the facts pr^wnted deter- 
mined on a re-settlement the amount which was subject to 
tax. He decided that cash in hand,, in view of the extrait 
of tiie business, of much more than $200,000.00, was all 
that was reasonably necessary for its conduct, and we are 
of the opinion that in so holding he was fully as liberal to 
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the corporation as the facts justihed. On appeal, the saiiie 
lacts appearea Del'ore ttie court with some simpiilication.- 
The commonwealth does not complain oi the portion ot the 
cash exempted irom taxation, and under the tacts present- 
ed we leei that the appellant has no Just cause lor so doing. 

One otnei- question is to be considered. No reports 
were hied with tne auditor general by the company lor the 
years 1911 and i9l2, within the time lixed by law. This 
subjected the coriwration to the penalty imposed by sectioji; 
22 of the act of June 1, 1889, P. L. 420, of tea per cent oC^ 
the amount of the tax. This provision was not repealed by_- 
the act of AprU 14, 1905, F. L., 166, and is still in i<ax0,' 
Of course, such additional sum should not be charged, un- 
less there has been some neglect or refusal to report Del- 
aware Division Canal Company vs Com., 50 Fa. S99. The 
auditor general found that there was neglect and imposed 
the penalty. Correspondence indicates a claim by appeUeut 
Uiattbe neglect was aueto inadvertence, andin the specifica- 
tions of error it is averred that the reports were mailed. 
The accounting officer found that there had be^i neglect.. 
No evidence has been submitted to us which would justify 
our holdiag this to be error, and on the face of the records^ 
as they appear, we cannot say that his conclusion is wrong. 

W^ therefore, reach the following conclusions: 

CONCLUSIONS OF LAW 

1. A manufacturing company is entitled to exemptitm 
from taxation for such of its capital as is used in its busi- 
ness within the state. It is entitled to an allowance for such 
sums as are reasonably necessary in the carrying on of its 
business, Whether the same are kept at interest or not. 

2. When a company is orgimized to carry on a manufac- 
turing business, the presumption is that its capital is beJBg 
used for such purpose. The burden is upon the common- ;, 
wealth to show what portion, if any, is not used. . ■ ; :■ 
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8. The auditor general may determine on t^e reports 
and affidavits filed, whether funds of a corporation are 
more than are reasonably necessary for carrying on the 
business, and exempt only such port as is found to be so re- 
quired. Su<^ decision is subject to review by the court. 
The affidavits of the officers as to necessity are not con- 
- elusive, where the facts presented show the contrary. 

4. A manufacturing company is not entitled to exemp- 
tion of the amount of funds not needed in its business, and 
which it has withdrawn temporarily from use, with the ex- 
pectation of employing the funds at some future time when 
it may determine to expand its trade. 

6. Where there has been a neglect to file returns as re- 
quired by law, the auditor general may assess a penalty of 
ten per cent of the amount of the tax. 

Applying these principles, the appeals in the present 
cases cannot be sustained, and the commonwealth is entitled 
to judgment. 

Amount of tax for 1911 and 1912, 

with penalty $2,464.00 

Interest from October 24, 1914^865.48 

53,329.48 

Attorney General's commission, _ _,. „ 166.45 



-$3,495.93 



Amomit of tax for 1913, $1,328.72 

Interest from Sept. 16, 1914 474.66 

$1,808.58 

Attorney General's commission, 90.15 



-$1,893.73 



Total due.™„ $5,389.66 

And now, August 81st, 1920, judgment is hereby di- 
rected to be entered for tiie commonwealth in the sum of 
$5^889.66, unless exceptions be filed within the time limited 
bylaw. 
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DEPENDENT'S REQUESTS FOR FINDINGS. 
1. The det'endent, the Nagle Engine & Boiler Works is a 
corporation duly organized under the Pennsylvania Act of 
April 29, 1S74, and the Supplements, with an authorized 
capital of $l,50O,U0O.O0, upon which a bonus was paid to the 
State, of which Capital Stock $1,186,400.00, has been issued 
and paid up. Tills corporation v^i& incorporated for the fol- 
lowing purposes : 

"For the purpose of manufacture of iron or steel, or 
both, or any other metal, or of any article of commerce 
from metal or wood or both and especially for the manufac- 
tuie and sale of engines, boilers, foundry castings and ma- 
chinery, and for that purpose to hold such patents as may 
be necessary for the carrying on of said business." 
Answer : Affirmed. 

2. In 1906, the Gross Sales of this Company amounted to 
over $1,000,000.00. During 1907, the sales decreased to less 
than $450,000.00, per year, and from that point gradually 
increased with some fluctuations until 1913, the Gross Sales 
amounted to about $500,000.00. 

By reason of the hard times and the decrease in the 
finished goods on hand and the decrease in the sales of said 
Company, the bank balance of said Company increased from 
$200,000.00, at the end of the year 1907, to about $390,000. 
00, at the end of the year 1913. 

This bank balance was always kept subject to check on 
demand at any time, and was deemed by the Company ne- 
cessary to be kept in the bank ready to be used as soon as 
the general financial conditions were improved and the sales 
of the Comp^iy again assumed normal conditions as they 
were in the beginning of the year 1907. The balance in the 
bank subject to check on demand was on interest 

Answer: Affirmed. 

3. These deposits so made were the proceeds of sales of 
manufactured products made in the usual course of business 
and said deposits In bank were subject to check on demand. 

Answer: Affirmed. 



■dovGooi^Ic 



IL] ERIE COUNTY LAW JOtmNAL 128 

ConuaonVealth ts. Naftle Engine and Boiler Worics. 

5. The business done by Defendant Company was of a 
'long credit" charaeteer and also required under normal 
conditions the carrying of a large stock of finished goods, 
and consequently it required greater cash capital than a 
manufacturing Corporation doing a cash business and turn- 
ing its capita] rapidly. 

Answer: The custom of the company was to give 
credit to its customers in 1907 for a period averaging sixty 
to ninety days. In 1911, 1912 and 1913 a shorter term of 
credit was given, averaging not more' than thirty days. 

6. The cash balance on hand during the years in ques- 
tion were larger than in former years, because the years in 
question were in "poor times," and by reason of the un- 
settled conditions and the fact that numerous technical and 
restrictive boil^ inspection laws had been passed, the de- 
fendant Compfmy to protect itsdf , felt the necessity of con- 
tracting its credits, and reducing its finished goods and 
stock on hand, thus increasing its cash on hand. 

Answer: The cash balances of the company were in- 
creased because of the adoption by the company of the 
policy of changing its manufactured goods into cash, and 
depositing the same. This plan was adopted because of the 
panic of 1907, and was influenced also by the passage of 
boiler inspection laws. The cash so received was held at 
interest, subject however to check, so that the same could 
be used for the expansion of the business when such policy 
was decreed wise. 

7. When times improve and the 1907 conditions are re- 
established, it is the intention of the company to decrease 
the cash balances and carry a larger stock in order to make 
more prompt deliveries and thus to restore the stock to the 
condition of former good times, which will require all the 
cash of the company. 

Answer; The officers of the company testiHed to an 
intention to expand its business and use the cash for this 
purpose at sometime in the future, when conditions will 
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warrant. It did not change its policy from 1907 until the 
end of the tax years with which we are dealing. 

8. The funds in question were held by the eorporaton 
not as an investment, but for use in the corporation busi- 
ness when the business conditions warranted its use. 

Answer : Affirmed. 

9. The officers of the Corporation, in good faith treated 
the amount of the cash in bank, neither as surplus nwr 
profits, but as an amount necessary, to be available subject 
to check for instant use for the conduct of the business (rf 
the Company as soon as the financial depression had passed 
and the difficulties arising from the boiler inspection laws 
had been provided for and its business had again beccone 
normal thus keeping up the value of the Capital Stock; the 
issued capital stock being $1,186,400.00. 

Answer : Affirmed ; with the statement that the funds 
were to be used again in the manufacturing business whMi 
the company should determine that its business should be 
expanded. The conditions which caused a reduction of 
stock have not been changed, and the policy of the company 
remained the same at the end of 1913 as in 1907. 

10. Cash assets are as much a necessity to a corpcH'ap 
tion as stock or real estate, and when used for corporate 
purposes are as much entitled to exemption from taxation 
as the latter. The funds in question were such in amount 
as to be normal for a corporation thus situated, and are 
accordingly exempt from taxation. 

This is a conclusion of law rather than a fact, and is 
refused. 

In t^e requests for findings, two sentences in No. 2, 
and finding No. 4, have been cancelled with lead pencil. 
These are, therefore, not considered in the above answers. 
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Divorce — Permanent Alimony — ^Act of June 25, 1895, 
P. L., 808 — Discretion of Court — Conduct of Respondent 

The Act of June 25, 1895 P. L., 308 allows the Court in fts discre- 
tion to grant or refuse permanent alimony to the wafe when the hus- 
band ia (cranted a divorce on Oie grounds of cruel and barbarous treat- 
ment or indignities to the person which rendered bis condition intoler- 
able or life burdensome. 

The discretion of the Court should be governed and directed by 
the circumstances in each case as they appear from the evidence and 
one of the c<HitrolUng elesnents is the conduct of the re^wndent. 

Rale for PermanCTt Alimony, No. 1 September Term, 
IMS. C: P. Erie County. 

McClintock & McClintock for Libellant. 
S. Y, Rossiter for Respondent. 
HIRT, J., September 28, 1920 

The exceptions to the Master's report recommending a 
decree of divorce a. v. m. on the ground of indignities have 
been dismissed, the recommendation of the Master has been 
adopted and a decree of divorce entered. 

This is the rule to allow and fix the amount of perman- 
^t alimony under the Act of June 25, 1896, P. L. 308. Sec- 
tion 3 amends tiie Act of 1854 as follows: 

"Where a wife shall have, by cruel and barbarous 
treatment or indignities to his person, rendered the 
condition of her husband intolerable or life burden- 
some; Provided, that in case of divorce under this act, 
if the application shall be made on the part of the hus- 
band, the Court granting such divorce may allow such 
support or alimony to the wife as her husband's cir- 
cumstances may admit of, and as said Court may deem 
just and proper." 

Since this Act is no longer mandatory on the Court to 
decree alimony when a divorce is granted on the libel of the 
husband, but such application is addressed to the discretion 
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of the Court This discretion should, however, be governed 
and directed by the circumstances in each particular case as 
they are made to appear from the evidence and one of the 
controlling elements ia the conduct of the respondent. 

In this case a discussion of the evidence in this respect 
is unecessary ; it is sufficient to observe that the conduct of 
the respondent as disclosed by the evidence was not such as 
to justify a decree for alimony. A jury passing on the evi- 
dence before the Court would be justified in finding libel- 
lant entitled to a decree of divorce on grounds more serious 
t&an cruel and barbarous treatment or indignities. 

The rule granted June 1, 1920, on motion to allow per- 
manent alimony is now September 28th, 1920, disdiarged. 



MOORE'S ESTATE. 

Decedents' Estates—WUls— Act 7 June 1917, P. L. 408 
— "Issue" — "Issue" Includes Adopted Children. 

The term "issue" as used in Beddon 16, elanae (b), of tlie WQls 
Act at June 7, 1917, which provides, inter alia, that where testator 
leaves no issue, no legacy to children of brothers or si«ters, whetJier 
Bach children be designated by name or as a class, shall lapse by rea> 
son of the decease of such legatees in testator's lifetime, leaving issue, 
but such legacy shall be available for such surriving issue, embrscM 
adopted children. 

In the Orphans' Court of Berks County. 

No. 56 June Term, 1920. 

Audit of executor's account. 

Edward D. Trexler for accountant. 

Gyrus G. Berr for Pennsylvania Trust Co., guardian. 
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C^nion by Schaeffer, P. J., June 26, 1920.— The deced- 
ent died on the 6th day of November, 1919, testate, unmar- 
ried and without issue, by her last will and testament having 
disposed of her estate, as follows : 

"3, I order and direct the entire proceeds of my estate 
to be divided into four equal shares. I give one share to the 
children of my deceased brother, Howard Kirby, share and 
idiare alike; I give one share to the children of my deceased 
sister, Sarah E. Ellis, sh are and share alike; I give one share 
to my sister, Ida K. Hahn, and I give one share to my execu- 
tor, J<rfin K. Hahn, in trust, he to invest the same in first 
mortgage on real estate and pay interest thereof annually at 
five per cent per annum to my sister, Hannah E. Stevens, for 
and during her life, and after her death I give said share to 
my nephew (executor) John K, Hahn, to buy and make deed 
in fee simple to himself for No. 418 Chestnuut street, Read- 
ing, Pa., at the sum of eighteen hundred dollars and permit 
him to invest said trust money in said house." 

With respect to the distribution, it appears that Howard 
Kirby, a brother, whose children divide a fourth share of the 
estate, is survived by Frank Kirby and Ella Rader, children, 
and by Raymond V. Kirby, a legally adopted child of Stanley 
Kirby, deceased, son of said brother Howard. 

Sarah E. Ellis, a sister, whose children divide a fourth 
^are of the estate, is survived by Elizabeth R. and Winifred 
M. Hicks, children of Jessie E. Hicks, deceased dau^ter of 
said Sarah Ellis, and by Irene C. Swoyer, Blanche H. Hicks, 
Rachd G. Van Kirk, William S. Ellis and Leon G. Ellis, child- 
ren. 

It further appears that said Raymond V. Kirby, Eliza- 
beth It. and Winifred M. Hicks are minors, having for their 
guardian the Pennsjdvania Trust Company ; that the accoun- 
tant here has paid to Ida K. Hahn her fourth share of the 
fund, and the distribution may be made to his use; and that 
distribution may take the same course in the case of the leg- 
acy for use during life of Hannjdi E. Stevens, the sister, she 
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having disposed of her life interest in a fourth share, to the 
accountant. 

There remains the single question as to whether Ray- 
mond V. Kirby, adopted son of Stanley Kirby, deceased, one 
of the diildren of the deceased brother Howard, is entitled 
to participate in the distribution. 

When the will was made, on November 12, 1917, giving 
a fourth share of the estate to the children of the deceased 
brother Howard, Stanley Kirby, one of them, was Uving and 
had-legally adopted as his son the said Raymond V. Kirby, as 
appears by the decree of the Court of Common Pleas of Lan- 
caster County, dated January 30, 1915 — almost two years be- 
fore. It is to be assumed, therefore, that when she made 
her wilt, testatrix was aware of this adoption ; and, in any 
event, it is clear that Stanley Kirby, as one of the rfuldren 
of the deceased brother Howard, was at the date of the will 
a member of the dass of children of the deceased brother 
Howard. 

In this connection, we have Section 15, clause (b) , of the 
Wills Act of June 7, 1917, which provides, inter alia, that 
where testator leaves no issue, no' legacy to children of bro- 
thers or sisters, whether such children be designated- by 
name or as a class, shall lapse by reason of the decease -of 
of such legatees in testator's lifetime, leaving issue, but such 
legacy shall be available for such surviving issue. The ques- 
tion is, of course, whether the term 'issue" in the Act is 
meant to embrace adopted children. The court sees no rea- 
son for excluding them. To so exclude them, it seems, would 
be against the trend of all our late legislation. Under the 
Intestate Act of 1917, for example, adopted children are giv- 
en equal rights of inheritance with other children, from and 
through whom they inherit. Here the legislative intent was 
clearly to put adopted children on the same plane as natural 
children; and this intent is further evidenced in the Act of 
June' 20, 1919, rdating to inheritance taxes, where adopted 
children for purposes of direct taxation are put in the same 
^cliass && natural children ; or, in other words, are not regarded 
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as collaterals. So, in Section 16, clauses (a) and (b) of t^e 
Wills Act of 1917 ; and so running through all our late acts of 
Assembly. Why, therefore, this adopted child of Stanley 
Kirby should be denied the right to his father's legacy here 
in view of all the legislation on the subject, is not clear to the 
court; and until some authoritative utterance making the 
reason clear, has been presented, Raymond V. Kirby will be 
allowed to participate in this distribution as the child of the 
deceased nephew, Stanley. 



COMMONWEALTH vs. SPRENKEL 

Desertion — Jurisdiction, 

Where a husband and father deaerts his wife and children oatside 
of the Commonwealth of Pennsylvania, and a complaint is brought 
aK&inst him, under the Act of April 13, 1867, P. L. 78, for desertion and 
non-maintenance, the courts of Pennsylvania do not acquire jurisdiction 
in the case by the wife and children, after the desertion, taking up 
their residence in Pennsylvania, and the bringing of the defendant, 
after his arrest outside of the state, into Pennsylvania, and hia remain- 
ing there, under compulsory process, awaiting the trial 

No. 5 February Sessions, 1920, in the Court of Quarter 
Sessions of York County, Fa. Desertion and non-main- 
tenance. 

C. W. A. Rochow, District Attorney, and Logan and 
Logan for Commonwealth, 

Cochran, Williams and Kain for defendant, 

June 1. 1920, Wanner, P. J.— The defendant in this case 
was arrested in Washington, D. C, on the 15th day of De- 
cember, 1919, on a charge of deserting and failing to main- 
tain his wife and children at York, Pennsylvania, on tiie 26th 
d^ of September, 1919. 
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The complaint was brought under the Act of April 13th, 
1867, P. L. 78, which provides that if any husband or father 
"being within the limits of this Commonwealth, has or shall 
here^ter separate himself from his wife, or from his child- 
ren, or from his wife and children without reasonable cause, 
or shaH neglect to maintain his wife or children, it shall be 
lawful for any alderman, justice or magistrate upon infor- 
mation," to issue his warrant for the arrest of such o+fender, 
&c 

The evidence shows that at the time of the defendant's 
alleged desertion and failure to maintain his family, he was 
living with them in the City of Washington, D. C, where 
they had been living together continously, since the 10th day 
of December, 1917, and that the defendant has been in the 
United States Government service, during the entire period 
of his said residence in Washington, D. C. The wif8 left her 
husband at Washngton, D. C, on the date of the alleged de- 
serton, and brought their children to York, Pa., wha'e they 
have since resided, and from which place the family had gone 
to Washington on December 15th, 1917. 

It is contended that the Court has no jurisdiction be- 
cause the alleged offense was committed outside the limits 
of the Commonwealth of Pennsylvania, since which time ths 
defendant has not voluntarily returned to said Common- 
wealth and was not within its UmJts, at the time of his arrest 
upon said charge. 

It has been held that desertion is a continuing offense, 
and although it may have originally taken place outside of 
the state, if the defendant afterwards voluntarily moves into 
this Commonwealth and fails to support his family there, 
that it win be construed to be a continuation of the original 
offense within the limits of the Commonwealth, and that he 
may thereupon be arrested upon the complaint of his .wife, 
and the Court wherein such complaint is made in this Com- 
monwealth, has jurisdiction to hear and determine the case: 
Comth. V. Thatcher, 19 Dist. Rep. 985; Comth. v. Hart, 12 
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±-a. Super. Ct. 611; Uemott v. Gomth. 64 Pa. 302; Barnes v. 
Uomtn. ii W. JN. (J. 'dan. 

nut wnere tne aesertion took place outside oj: this Com- 
mouweaitn and tne Husoand was only travemn^ tnrouga tue 
isiate wnen aiTestetl, on compiaint oi Jus wiie, it was aew- 
aea tnac ne couia not be heia on tliese tacts tor a aeseruou 
"wiiain tne umits oi tnis uommonweaitn, " uuaer tne Act ot 
lat)/ : v^ity v. uauey, 8 l-liiia. 4«ii-489. 

We iind no case holding that a Pennsylvania Court has 
jurisaiction unaer tne Act ol l8t>7, supra, where tne deieud- 
ant is charged with desertion "within the liniits of this Uom- 
monweaitn, " but the evidence shows that the alleged oitense 
was committed outside of it, and that the defendant only 
came into this State while under arrest for that offense. The 
ground upon which parties have been tried in Pemisyivania, 
when the act of desertion occurred outside of the State was, 
that a subsequent voluntary residence in Pennsylvana, by 
the defendant, constituted a continuance of the original de- 
sertion, within the jurisdiction of the Pennsylvania couits. 
But the defendant in this case did not return to this State 
voluntarily, and he cannot therefore be held guilty of a wilful 
desertion of his family within ttis jurisdiction, while under 
arrest m. prison, or while awaiting trial upon compulsory pro- 
cess of the Commonwealth. We are ot the opinion therefore 
that the Court has no jurisdiction, and also that the facts 
themselves do not establish the offense of desertion at the 
time and place specified in the complaint in this case. 

Now to wit, Jiine 1st, 1920. The complaint against the 
defendant is dismissed and the County of York is directed to 
pay the costs of prosecution, without prejudice to complain- 
nant'B rights, if any she has, under a former information 
charging a prior desertion. 
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COMMONWEALTH OF PENNSYLVANIA vs. NORTH- 
WESTERN PENNSYLVANLi RAILWAY COMPANY. 

Corporations — Capital Stock — Increase— Bonus. 

After a legally authorized increase of Hie cf^ital stock of a cor- 
poration, the actual increase made pursuant thereto ie not void because 
no return was made to the Secretary of the ComnwHinrealt^' of the 
increaae actually made. The oSlcers of the corporation were subject 
to severe penalty for failure to perform their duty but this did not 
render the shares issued void. 

Prior to the Act of June l6, 1911, P. L. 966, a co«porati<m formed 
by reorganization after judicial sale was entitled to have, wdthoat 
pa^nent of bonu^, capital stock equal to the amount of the issued 
capital stock of the insolvent corporation, even thoueh bonus bad 
not been paid upon an actual increase of its capital stock. 

Appeal from settlement for tax on capital stock. C. P. 
Dauphin County, No. 72, Commonwealth Docket 1918. 

Francis Shunk Brown, Attorn^ General and Wm. M. 
Hargest, Deputy Attorney General for plaintiff. 

Obnsted. Synder and Miller, for defendant. 

Sadler, F. J., Ninth Judicial District, specially presidnc, 
August 31, 1920. 

This is an appeal from a settlement made by the acting 
officer of the commonwealth against the defendant company 
for bonus on an increase of capital stock. The facts have 
been agreed upon, and are fuUy set fortli in the writing 
which has been filed in this case. From the stipulation sub- 
mitted we find the following facts: 

FACTS 

The Meadville and Conneaut Lake Traction Company 
was incorporated on May 30th, 1906, with an authorized cap- 
ital of $6,000.00. On June 23d an election was held by the 
stockholders and an increase to the amount of $1,000,000 
was approved. Due notice of this fact, as required by law, 
was given to the proper authorities. Subsequently the ad- 
ditional stock was issued, but no return of actual increase 
was made within thirty days, as required by law. 

The corporation became inscrivent, and receivers were 
appointed in the Circuit Court of the United States for the 
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vVestem District of Pennsylvania, and the cause was so pro- 
ceeaed witn tnat a judicial sale ol the property was haa on 
iieoruary Vtn, mil. At no tune had -the o£iicers of the 
traction company paid the bonus on the increase of stock to 
tne t^ommonweatn of i'ennsyivania. The purchasers at 
Judicial saie reorganized under the name of the JNortnwest- 
em i'ennsyivania Kailway Company, and merged with tne 
Crawford &, Erie Kailway Company on February l!4th, 1911; 
the capital of the new and appellant company being authori- 
zed to the amount of $1,500,000. 

On June 14th, 1918, a settlement was made, by which 
tiie appellant corporation has been charged with the bonus 
on $i)if6,000 of stock issued by the Meedville & Conneaut 
Lake Traction Company, and which had not been paid. The 
reorganized Northwestern F^insylvania Railway Company 
secured letters patent, and the amount of the bonus paid by 
it was determined by deducting from the whole, the amount 
of the capital of the traction company, though the latter 
had made no settlement when its stock to the amount of 
$995,000 was actually issued. The claim is for the sum of 
$3,316.66, with interest from August 4th, 1918, and an at- 
torney-general's commission of 6 per cent. 

DISCUSSION 

That the Meadville & Conneaut Lake Traction Company 
was liable for tiie bonus upon the stock issued to the 
amount of $995,000, which was duly authorized, but of 
which no return of actual increase was made, cannot be 
qu^tioned. This company, however, became insolvent, and 
was sold by order of the Circuit Court of the United States 
at receiver's sale. Reorganization was had by virtue of the 
authority to be found in the act of April 8th, 1861, P. L. 
259, and the supplement of May 25th, 1878, P. L. 146. 
When reorganized a larger capital was authorized, but no 
bonus charge was made except upon the excess above that 
ahready issued by the traction company. Can the common- 
weiafth, under these circumstances, collect the sum to wiiidi 
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a WAfi i^;aliy euuuea at cue ume oi tbie original increase i 

±a luti i-iim piace, ic is u> oe noted taac tae original 
slocic ia»u«u was uuiT voiu uecauae oi me lauuie oi uie oxn- 
ceis Eo uuuLe retuiu oi aciuai increase, naving niHue repott 
ui cue autuoixteu increase, ine oiiicera oi tne coiiMtiaiiwii 
were uuuject lo sevtue penalty lor lauure to pei'iorm tuea- 
uut^, uut tnm uiu not renuer tne snares voiu. ' Mueie u- 
reiiuiarities in tne action oi a corporauon on increasing as 
uapiiai stocjt uo not mvaiioate ibe increase at au, eititer as 
a^uuist cremtors oi tne corporation or as Detween tne cuip- 
oration itseii ana tne noiueis oi its original stoat or ox tue 
new stocK, . . .Ana a lauure to compiy witn tne requir- 
menta oi tne statute intenaed pnmaruy tor Uie Deneiil ol: 
GUe general pubuc wui not necessarily invauaate tne in- 
crease as between tne corporation and tiie stocKnoMUdra." 
14 C J. bi}}£. Ana this principle is appued where tne irr^fu- 
lanty consists in a tauure to pay Uie bonus lees, 14 <j. J. 
&y*j. Such has been the ruhng in Prau^lyvania in the only 
case in which the question has been raised. First Natiutal 
Bank vs. Wyoming Valley ice Co. 136 ted. 4«ti, 4(jy; d. 
bUTOWs vs. Natchaug Silk Co. 72 Conn. 658; s. c. 45 A. 961 ; 
Columbia National Bank's Appeal, 16 W. N. C. 357. 

The state made no effort to collect the bonus, doubtless 
from lack of knowledge of the situation; nor was any at- 
tempt made to enforce the penalty against the officers of 
the corporation. The sum due was, at the time of the actual 
increase, a mere claim for the amount of which the ccon- 
monwealth became a creditor. In this respect the bonus fee 
is to be distinguished from a tax. The charge for the latter 
beccones a lien, but this is not true as to the former. C<Hn- 
monwealth vs. Alliance Coal Mining Co., 13 W. N. C. 324; 4 
Dauphin 220; Commonwealth vs. Erie and Western Trans- 
portation Co., 107 Pa. 112; Commonwealth vs. Bailey, Banks 
& Biddle Co., 20 Pa. Super. 210. This defect has now been 
remedied by legislation. (Act June 15, 1911, P. L. 955) 
which however, has no application to the present case, Mt» 
actual increase having long antedated the act referred tot 
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Commonwealth vs. Schuylkill Valley Traction Co., 18 Dau- 
pmn 572. ^ _,_ 

When the judicial sale took place all unsecured debts 
were dischargea. "It therefore follows that at a receiver- 
snip sale ol propei-ty free of all claims, or such a sale not ex- 
pressly subject coclaims unsecured by liens, the purchaserof 
a irancuise and subsequent corporations operating the pro- 
perty and franchises take the property free of aU clauns 
wmch might have been ass'erted by an action against the 
original owner." Clark on Keceivers, section 6^7. And the 
new corporation is not liable therefor. Stewart's Appeal, 72 
ta. '^yi; cf. Art Society of I'ittsburgh vs. Leader Jfuoiishing 
Co., 60 Pa. Super. 548. 

It is argued that such a construction works a hardship 
to the commonwealth in the present case in that the appel- 
ant company by reorganization gained the benefit of a 
credit for the amount of stock issued by the traction comp- 
any, and upon which the bonus was not paid, and to this ex- 
tent relieved itself of payment. But it had been given no 
lien by act of assembly, and it stood in no better position 
than did any other unsecured creditor. Such a situation 
cannot arise again because of the act of 1911, already re- 
ferred to. 

The reorganization in the present case, as noted, was 
under the act of 1861 and the supi^ement of 1887. No pro- 
vision is made therein for a situation such as here presents 
itself. The reorganized company is permitted to issue stock 
in an amount equal to that of the company purchased — 
t^iere being no provision for payment of bonus — and may 
also increase its capital, upon which it would necessarily 
pay the fixed fees. Under similar circumstances, the 
attorney-general's department h^d as early as 1883 that a 
reorganized company could not be charged with the sum 
due \!iy the ins<dvent company, where a judicial sale had 
been had. In re- Continental Insurance Trust & Safe De- 
posit Co., 2 Chester 90. And we see no reason, after an 



,CootjIc 



18« ERIE COUNTY LAW JOURNAL tVol.. 

Conaa. of Pa. v. N. W. Pa. R. W. Co. 

exaimnation of the authorities, to depart from the rule 
tnere laid down. 

The cases of Commonwealth vs. Matheson Automobile 
Co., 16 Dauphin, 14; Conewago Gas Co., 43 Fa. G. C. 660 
and Commonwealth vs. The Telephone Companies, 16 Dau- 
phin, 12, 41 Pa. G. C. 17, which might seem to indicate a 
contrary rule, held tiiat a new corporation which had pur- 
chased the assets of another, as permitted by the act of 
April 17, 1876, P. L. 33, or had merged, was not bound to' 
pay bonus on the amount of stock hdd by the original cor- 
poration, and upon which the bonus had been paid, but they 
do not decide that had the bonus not been paid, and a ju- 
dicial sale taken place, that the reorganized company could 
be charged with the sum due. 

That legislation was required to meet a situation such 
as this is indicated by the passage of the act of May 29th, 
1901, P. L. 349, Sec. 3, providing for mergers, and in which 
it is provided, inter alia, that the consolidated company shall 
do no business until "it shall have first obtained from the 
governor of the commonwealth new letters patent, and shall 
have paid to the state treasurer a bonus of one-third of one 
per centum upon all its capital stock in excess of the 
amount of the capital stock of several corporations so 
consolidating upon which the bonus required by law had 
been theretofore paid." And the same provision appears 
m the act of May 3rd, 1909, P. L. 408. No such direction 
appears where a new company is formed after judicial 
sale under the acts of 1861 and 1878. 

After careful consideration, we are convinced that no 
recovery can be had in the present case, and that the ob- 
jections of the appellant must be sustained. 

And now, August 31st, 1920, in accordance with the 
stiimlation filed, iudgment is directed to be entered against 
the commonwealth and in favor of the defendant eompMiy, 
unless exceptions be filed within the time limited by law. 
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Landlord and Tenant — Notice to quit — Tenant may 
move at any time prior to time specified in the notice. 

A notice to a lessee to vacate thepremises by a certain time must 
be construed to mean that the date set is the limit of time the lessee 
ma;^ remain upon the premises; be is under no obligation to remain 
until the expiration of the time stated in the notice. By giving the 
tenant such a notice the landlord gives the tenant the right to move 
at any time before the time specified in the notice. 

Where there is a dispute as to date upon wliich possession was 
delivered the Court will open the judgment in order to give the parties 
their <tay in Court otherwise the Court will strike olf tne judgment. 

Petition to open judgment. No. 566, November Term, 
1919, C. P. Erie County. 

C. Harrison Lund for Plaintiff. 

Rossiter, P. J., October 18, 1920. 

This is a petition to open judgment. It appears from 
the testimony talien that the piamtihs demised certain 
premises to the defendant under a lease which provided 
that the premises were to be used and occupied as a Pocket 
Billard Parlor and for no other purpose. It was also provided 
in the lease "And it any of the covenants herein are violated 
by the party of the second part such violations shall work a 
forfeiture of this lease, at the option of party of first part, 
who shall have the right to take forcible possession of the 
premises, the lessee hereby releasing the lessor from any 
<^mage or actions at law occasioned by taking such forcible 



The evidence in support of the rule discloses that the 
lessee used the premises for a purpose other than that des- 
ignated in that it was used for gambling purposes and raid- 
ed by the police; that notice to this effect having come to 
ttie attention of the lessor, he exercised his option to for- 
feit the lease and he gave the lessee notice to quit of which 
the following is a copy: 
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Erie, Penna., January 7th, 1920. 
Mr. Edward J. Hiller, 
954 East Sixth Street, 

Erie, FeiiTia. 
Dear Sir:— 

Through the local newspapers under date of January 
5th, 1920, 1 am advised building located at No. 822 Parade, 
and upon which you hold lease, was raided as a gambling 
room. Under the state law the owner of the building is 
responsible for the acts of the tenant if he does not advise 
his tenant to vacate the premises after a raid of this nature, 
accordingly you are hereby advised to vacate said prem- 
ses by midnight March 31, 1920. 

Yours very truly 
(Signed) Joseph J. Nehr. 

The lessee's contention is that he continued to occupy 
the premises and paid the rent up to and incuding January 
31, 1920, when he delivered up the keys and possession to 
the lessor ; whereuimn on February 5th the lessor entered 
judgment on the lease for $130.00, or rent for February and 
March, which judgment lessee now seeks to have opraied in 
order that he may make defense. 

It wUl be observed that the notice is to quit by March 
31, 1920, at midnight. This, as we view it, cannot be con- 
strued as a mandate to the lessee to remain on the prem- 
ises until midnight, March 31st, 1920, before he vacates 
and then vacate at that particuar time. It seems to us that 
a reasonable interpretation of this notice is that March 
81st, at midnight marked the limit the lessee would be per- 
mitted to remain, and hence conveyed the right to him, as 
wdl as imposed the obligation upon him, to r^uove at or 
some time before that time. In other words, the notice 
marked the limitation of occupancy rather than designated 
the time or minute for removal. 

The ony dispute then between the imrties as we gatiier 
it at the present time, is as to the delivery of possession by 
the lessee to the lessor on January 31, 1920, the Icbbot claim- 
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ing a later date. Otherwise we would be constrained to 
strike off the judgment, but as the date of the delivery of 
ItossessioD is in dispute, the judgment should be opened 
to permit the parties to have their day in Court. 

The rule therefore granted May 3rd, 1920, to sho^ 
cause why judgment sdiould not be opened and the defendant 
let into a defense is now, October 18th, 1920, made absolute. 



ESTATE OP SARAH WYANT 

Practice — Issue directed to Common Pleas — ^Discretion 
of the Court — Master may be appointed to take testimony to 
inform the Court. 

The power of the Orphans' Court to direct an issue to the Court 
of Common Pleaa to try a disputed title to 2. fund, though resting in 
the discretion of the Court, is one wtuch should not be invoked in a 
doubtful case until after an investigation so far as to inform the 
Court whether the denial that the property is part of the estate is 
made in good faith and whether a substantial dispute as to the title 
to the fund exists. 

For the purpose of auch investigation the Orphans' Court may 
appoint a Master. 

Citation to file supplemental inventory. No. 125, Novem- 
ber Term, 1919. O. C. Erie County. 

J. B. Cessna for Petititaiers. 

C. P. Hewes for Respondents. 

- . HIRT, J., October, 1920. 

This is a citation on a petition of Martha Boyd and Etta 
Bierer, parties in interest, to comiwl the executrix of this 
estate to file a supplemental inventory to include $6100.00 in 
cash alleged to be part of the estate of decedent An answer 
\7as filed to tiie petition by the executrix admitting the ex- 
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istence of $4050.00 of this fund, but alleging that "she is 
informed and believes that this money belonged to her broth- 
er, John Wyant." 

No testimony has been submitted and there is nothing 
before the Court except the petition, idleging that this fund 
is part of the estate and the answer denying that allegation. 
Manifestly the Court cannot decide a question raised on a 
bare petition where the material averments are denied by 
answer. And furthea", even though testimony were taken, 
this Court is without jurisdiction to try a question of con- 
tested title where the property is in the possession of one 
claiming adversely to the estate, as we have observed in 
the opinion handed down in this estate on April 20, 1920. 

We consider that the only question brfore the 
Court requiring consideration is whether or not we should 
now direct an issue to the Court of Common Fleas to try the 
title to this fund. The power to direct an issue, though 
resting in the discretion of the Court, is one that should not 
be invoked in a doubtful case until after an investigation so 
far as to inform the Court whether the denial that the pro- 
perty is part of the estate is made in good faith and whether 
a subtantial dispute as to the title to the fund exists. In the 
absence of testimony on this phase of the case, we do not 
have information sufficient either to award an issue or to 
say that an issue should be refused. It is, however, a ques- 
tion of importance and one which the executrix should not 
he allowed to decide. 

We are of the opinion as in Friedman Estate, 7 Dist. 
Rep. 517, that a Master should be appointed to take such 
testimony as may be offered by petitioners and by the ex- 
cutrix and to return the same to the Court together with his 
recommendation as to whether or not an issue should be 
directed to the Court of Common Pleas to try the question of 
title to this fund. 

And for this purpose C F. Haughney, Esq., is, now, to- 
wit, October , 1920, appointed Mastw. 
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Right of Way — ^Appurtenant to every part of land — 
May be used by increased number of persons — ^The word 
"wagon" includes motor vdiicle. 



to convey passengers or materials on a roadway and in a general sense 
is a wagon. 

A grant of a right of way to one. his heirs and assigns, is a grant 
of aneaaementinfee;therightisappurtenant to every part of the lw«l 
and the grantee of any part, however small, is entitled to it 

As a rale no unlawful additional burden is imposed on the luida 
of a servient estate by an increased number of persons using an un- 
limited right of way to which the land is subject; and if such ri^t 
ig granted to a person who afterwards erects tenement houses thereon, 
the way may be used by his tenants and others who through permis- 
sion may desire to go over tiie right of way on to land for any lawful 
purpose. 

Where a real doubt exists as to the extent of a grant, Uie doubt 
is to be resolved against the grantor if the instrument was drawn by 
or for him. 

Bill for injunction No. 5 November Term, 1919, C. P. 
Erie County, In Equity. 

S. Y. Rossiter for Plaintiff. 

Monroe Echols and Charles A. Mertens for Defendant. 
. Hirt, J., Octoer, 1920. 

Thisisa Bill foran injunction to restrain P.G.Richardson 
and Leon Richardson and theirlessees, fromusingin anyman- 
ner, a right of way across lands of complainants and to re- 
strain Frank M. Ward, from using the right of way except 
by means of teams and wagons. Testimony was taken from 
which we make the following findings of fact: 
FINDINGS OF FACT. 

1. Complainants are the owners of about ten acres of 
land in the Township of Girard described in Erie County 
Deed Book 238 at page 379, fronting on Lake Road and lying 
east of and adjoining lands of respondents. 

2. Eunice Ward and John P. Ward, her husband, con- 
veyed the i^ve land to Edward W. Ward by deed dated 
April 7, 18S4, and complainants' title is derived from Edward 
W. Ward by sundry conveyances. ' ■ ' 
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3. This last conveyance recorded in Deed Book 78 at 
page 683 contains the following reservation after a descrip- 
tion of the land: 

"Reserving and excepting out of the land hereby 
conveyed such reasonable rights of way for teams and 
wagons over and across said land as will enable the 
owner of the land lying next adjacent on the west, 
■which land has this day been conveyed by the parties 
hereto to Frank M. Ward, to pass from the Lake 
Road to the land north of a certain ravine passing 
through said land, doing as little damage and incon- 
venience to the land herein conveyed as is consist- 
ent with a beneficial enjoyment of the right of way 
hereby reserved." 

4. By deed dated April 7, 1884, and recorded May 5, 
1884. in Erie County Deed Book 79, at page 479, Eunice S. 
Ward and John P. Ward, her husband, conveyed to Frank 
M. Ward 10.005 acres of land in Girard Township fronting 
on Lake Road and lying immediately west of and adjoining 
the lands now owned by complainants. Edward W. Ward, 
the grantee of Eunice S. Ward in the deed for the east tract 
joined in the above conveyance to Frank M. Ward. 

5. TTie deed of Eunice S. Ward and John P. Ward, her 
husband, Edward W. Ward and Nettie Ward, hia wife, to 
Prank M. Ward contains ttie following grant after a descrip- 
tion of the land : 

"together with such reasonable right of way for 
teams and wagon over and across the adjacent lands 
on the east, which is this day conveyed to Edward 
W. Ward by Eunice S. and J. P. Ward as will enable 
the party of the second part, his heirs and assigns, to 
avoid a certain ravine passing through the land here- 
in conveyed to him, when going to and from the land 
herein conveyed to said second party, lying north of 
said ravine, doing as little damage and inconvenience 
to the land of Edward W. Ward as is ^insistent witii 
a beneficial enjoyment of the right of way herein 
granted." 
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6. Frank M. Ward and Delia, his wife, conveyed a part 
of the above land to Leon Richardson and Charlotte Rich- 
ardson and P. G. Ric^hardson and Elizabeth Richardson, his 
wife, by deed dated April 23, 1919, and recorded July 8, 
1919, in Deed Book 238 at page 379. 

7. Leon W. Richardson and wife, P. G. Richardson and 
wife, leased parts of the land conveyed to th^n, to Roy 
Kibler, Sumner Teller and Vem Blakely. 

8. Shortiy after April 7, 1884, Frank M. Ward, then 
owner of the west tract and Edward W. Ward, then owner 
of the east tact above described, went on the land and layed 
out the right of way described in the deeds of conveyance 
to them. This right of way was located, beginning at a 
point in the west line of Edward W. Ward's land about 480 
feet north of Lake Road, running thence eastwardly across 
lands of Edward W, Ward to the east line thereof and thence 
southwardly connecting with Lake Road. 

9. This right of way as originally laid out has been used 
by Prank M. Ward continuously since 1884 and by Leon W. 
Richardson and wife and P. G. Richardson and wife since 
July 8, 1919, and by Roy Kibler, Sumner Teller and Vem 
Blakely, their lessees. 

10. "niis road constituting ttie right of way has been 
used not only by respondents by means of teams and wagons, 
but since 1905 or 1906 by automobiles and without objection 
«n the part of complainants until shortly before this Bill was 
filed. 

Botii complainants and respondents have presented re- 
quests for findings which have been answered and filed 
herewith.' 

DISCUSSION. 

There is no variance in the testimony as to the existence 
of the right of way, nor is there a dispute as to its location. 
■Riis aisement was created by deed and the questions be- 
fore the Court involve a construction of the rights of the 
parties as created and limited by the language of Hie rea- 
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ervatiOB and grant. The issues are narrowed to the fdlow- 

1. Does the btnguase "such reasonaUe risfat of way 
for teams and wagons over and across the adjacent land on 
the east" permit the ose of aatomobiles as well as teams and 
wagoaal 

2. Is the easanent in gaestion appnrtenant to the land 
or is it merdy peisonal to Frank M. Ward to the exclusion 
of his grantees and th«r lessees owning or occupying a part 
of &e premises? 

The intent of tiie parties must be gatiiered fran the 
language creating Hie easement and from the circum- 
stances attending the grant 

Prior to April 7. 1884, the dominant and servient tene- 
ments were one farm. On that date the land was divided 
and ihe east tract ctmveyed to Edward W. Ward and the 
west tract to Frank M. Ward. The conveyance to Edward 
W. Ward nmtains a reservation of '^ghts of way for teams 
and wagons over and across" his lands and the deed to 
Frank M. Ward similariy contains a grant of "sndi rea- 
sonable riglit of way for teams and wagons over and across 
the adjacent land on the east.." Botti the reservation in the 
deed to Edward W. Ward and the grant in ttie deed to Frank 
M. Ward state tiie reason for ttie right of way, viz ; to avoid 
**& certain ravine pas^ng through tJie land" of Frank M. 
Ward. A ravine crosses the southern part of land of Frank 
M. Ward near l^ke Road, making access to the Lake Road 
imiM'aclicable. These conveyances give to Has ri^t of way 
Uie color of a way of necessity and it is clear iiiat it was 
intaided tiiat the way should be a road to serve tiie west 
tract and to avoid tiie ravine. 

Hie conveyance reciting this grant contains the familiar 
phrase "and to his heirs and assigns forever." Tliis grant 
was not for a lifetime, nor for a term of years, but for aSi 
time, and %ongh stated as a tdgfit of wi^ for "teams and 
wagons," it is inconceivable that the ripht to ase the way 
dioald cease to exist if in the devdoionatt of tite means of 
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transportation, teams and wagons should be wholly sup- 
planted by another though smiliar type of vehide, provided 
of course the easement continues to be used as originally 
cont^nplated, i. a, as a roadway. 

A wagon has been deiined as a vehicle moving cm four 
wheels and usually drawn by horses. The word wagon is a 
generic term and includes other species of vehicle by what- 
ever name they may be called. An automobile is a vehicle 
propdled by power generated within itself, used to convey 
passengers or materials, and in a general sense is a wagon. 

That the easement is appurtenant to the land conveyed 
to Frank M, Ward requires little dacussion. The grant was 
made by deed to Frank M. Ward, "party of the second part, 
his heirs and assigns," and in this conveyance Edward M. 
Ward, the predecessor in title of plaintiffs, joined. This is a 
grant of an easement in fee and the right of way granted 
is annexed to the land conveyed. 

CONCLUSIONS OF LAW. 

1. A right of way for "teams and wagons" granted in 
1884, is confined in its use to vehicles eiusdem generis, and 
an automobile, though an invention unknown at the time of 
the grant is a vehicle of this class and may be used on the 
right of way. Trenton vs. Toman, 74, N. J. Eq. 702, 70 Atl, 
606. 

2. A grant of a right of way to one, his heirs and as- 
signs is a grant of an easement in fee; the right is appurt- 
enant to every part of the land and the grantee of any part, 
however small, is entitled to it. Watson vs. Bioren, 1 S & R, 
227. 

3. As a rule no unlawful additional burden is imposed on 
the lands of a servient estate by an increased number of per- 
sons using an unlimited right of way to which the land is 
subject; and if such right is granted to a person who after- 
wards erects tenement houses tiiereon, the way may be used 
by his tenants and others who through permission may de- 
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sire to go over the right of way on to land for any lawful 
purpose. Seidler vs. Wain, 266 Pa., 372. 

4. Where a real doubt exists as to the extent of a 
grant, the doubt is to be resolved against the grantor if 
the instrument was drawn by or for him. Advance Indus- 
trial Supply Co. vs. Eagle Metallic C<^>per Co., 267 Pa. 14. 

We are tfierefore of the opinion that the Bill should be 
dismissed at the costs of complainants. 

And now, October , 1920, the Prothonotary is di- 

rected to enter a decree nisi in accordance with this opinion 
to become absolute unless exceptions are filed sec. reg. 



ERHART, EXECUTRIX V. GOODNOUGH 

Landlord and Tenant — Striking off judgment — ^Power 
of Attorney in lease — ^Words "rent due" mean rent already 
due. 

Where the words "rent due" are used in a lease and there is power 
of attorney to confess judgment for the total .sum of the rent it will 
be presumed that it applies only to the amount already due and not 
tiiat which will become due in ttie future and hence no jndgment can 
be entered until there is default in the payment of the same. 

Although the Court will not as a general rule strike off a judgment 
regular on its face it may do so when the judgment has been entered 
wholly without authority. 

Rule to strike off judgment, No. 570 May Term, 1920. 
C. P. Erie County. 

C. H. Lund for Plaintiff. 

Reed, Wait & Spofford for Defendant. 

Rossiter, P. J., October, 1920. 

This is a petition to strike off judgment entered on a 
lease for the entire amount of the rent reserved thereunder 
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and to become due during the tenn, but which is payable 
in monthly installments. The lease covers a term of ten 
years and the rrait reserved is $33,000.00, judgment for the 
whole amount of which has been entered. There are no dis- 
puted facts, nor is there any claim that lessee is in default 
in any way — it being admitted that he has performed all the 
covenants stipulated in the lease. The claim of the plaintitt' 
is that the titth paragraph of the "tight" portion of the lease 
gives him authority to enter judgment thereon. That par- 
agraph of the lease reads as follows : 

"That all household and other goods exempt from levy, 
sale or execution by the law passed in 1849, ex- 
empting certain property to the amount of $300.00 from 
levy and sale, an d also all chattels exempt from levy and 
sale by laws passed in 1869 and 1870 may be levied <m and 
sold for t^e r^it that becomes due and payable under this 
lease and may be distrained, waving all right to any ex- 
emption, stay or appraisement law in the State of Pennsyl- 
vania, or esewhere, on said goods and chattels, and in case 
of suit to recover rent due or damage for breach of cove- 
nants upon any judgment or judgments obtained by parly 
of first part all relief from any and all appraisement, stf^r 
or exemption laws of the Commonwealth is hereby waived 
and released, and the Alderman , Justice of the Peace, Fro- 
thonotary or Clerk of the Court is hereby authorized and 
directed to enter upon the record above waiver and release 
and endorse the same upon such execution or execution:! as 
may be issued, and the right to appeal or certiorari from any 
judgment entered by any Alderman or Justice of the Peace 
in any action begun before him by first party or his agent, 
to collect rent due or claimed under the terms of tbis lease, 
is hereby expressly waived, and such judgment shall be 
final and conclu^ve without the right to appeal on part of 
said party of the second part, and said party of the sec- 
ond part does hereby authorize and empower first party 
or any attorney of any Court of Record in Pennsyvania or 
elsewhere, to appear for him and confess and enter judg- 
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iueut 101' me Wiiu siuIli ux nam leuc, wim or wiUlout deciu- 
i.aiMtu, wiui uuaid oi suik, leiuauti oi tiiTors, wituout stay oi 
cA.t»,uMOii iuiu t>ii.ii ij pci ceai, ;*uutiu ±QX coiieutiou lees anu 
uut^ litiiep^ waivt: aiiu leiease mi reuei irom any and ail 
a^piiudtiiubub, au*y 01 eAt;uipi.ioa luws oi any state, now m 
xi^Kju ui- nereaitei lo ue pustieu, ana also waives tae Denent 
.- tue pieseut or aiiy xuiuie uamuupt laws mat may oe 
reieaae or eii-ots, witnout stay oi execution and witn o pei- 
vent auaea lor collection lees ana aoes nereoy waiv and re- 
uiase au reuei irom any ana au appraisement, stay or ex- 
eiiipuon laws oi any suate, now in lorce or hereafter to be 
paeiseu oy tne umtea titates. it it lurtuei' iinaerstood ana 
a^reea uiai; m case a lanaord's waixant is issued, and tlie 
piopei'ty on tue premises levied upon, and tlie same is left 
on tne premises aitei' tne levy is maae, inat tne said second 
party anali remain m cai-e ox cUe same as bailee lor tbe first 
pai'ty, ana not us ownei- ox tne same, untu the warrant is 
iioiy executed or tne levy released oy tne first party, aeo- 
ODd party nereoy waivinfi^ appraisement ot the property 
so levied upon," 

it will De observed even irom a casual reading of this 
paragraph mat it appues to the "recovery ol rent due" and 
uouia noi; possimy apply to rent that is not yet due and the 
authorization oi the entry of judgment is "for the total sum 
01 said rent", t^at is, rent due, but here all the rent due and 
payable is admitted to have been paid. There was, thei^orc^ 
nothing to enter Judgment for, and hence this clause (which 
is the only clause authorizing the entry of judgment) was 
inoperative and judgment was entered wholly without au- 
thority. "As a general rule, the court will not strike off a 
judgment, regular upon its face, but it may do so where the 
judgment has been entered wholly witiiout autiiority," Bryn 
Mawr National Bank vs. James, 162 Pa., 364. and t^t be- 
ing the case before us, this judgment should be stricken off. 
The rule therefore granted September ISth, 1920, to show 
cause why judgment should not be stricken off ia now, 
October , 1920, made absolute and the judgment is 

stricken off at the cost of the plaintiff. 
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, Pleadings — ^Practice Act of 1915 — ^Averments in State- 
ment of Claim — Bill of Particulars — Damages. 

The Practice Act of 1915 in requiriitg that every pleading diaU 
contain a statement of the material facts on which tiie party pleading 
relies for his Claim, in effect stamps every statement of claim a bill 
of particulars. Rule 19 of this Court relating to bills of particulars is 
rendered inoperative by the Practice Act of 1915 in all cases gov- 
erned by that Act. 

Where a statement contains general averments to the effect th^t 
defendant was operating an automobile in "a reckless, careless and 
negligent manner," the negligence complained of must be restricted 
to other avermente in t^e statement which set forth explicitly in what 
Kspect defendant was reckless, careless and negligent. 

A plaintiff who claims damages in a lump sura for injuriea need 
no^ apportion the sum claimed to the various elements of his damage, 
but such material facts within the knowledge of plaintiff and thoje 
which will be relied on in proof, must be averred and where an ali- 
ment of damage has been reduced to a certainty before suit, as in 
tiie case of money expended for medical care, the definite amount 
thereof must be set forth in the pleading. So also on the qnestion of 
the father's damage by reason of the loss of the services of his minor 
son, the age of the minor as well as the facts showing the value of the 
minor's services should be averred. 

Rule to strike off statement of claim, No. 463, Septem- 
ber Term, 1920. C. P. Erie County. 

Wilbur R. Seabrook for Plaintiff. 

S. Y. Rossiter for Defendant. 

HIRT. J., October, 1920. 

A rule to shov^ cause was granted September 10th, 1920, 
on defendant's motion to strike off plaintiff's statement of 
daim. On the same day defendant ruled plaintiffs to file a 
bill of particulars and in response thereto, plaintiffs filed a 
bill in pai't setting forth the particulars requested in the rule. 
On September 14th plaintiff's moved tostrikefromtherecord 
certain of defendant's requests for particulars alleged to be 
improper, and a rule to show cause was granted on this mo- 
tion. On September 27th plaintiffs asked leave to file an 
am<ended statement and a rule to show cause was granted. 

' ' " It is not necessary to consider whether or not the attack 
rHade by plaintiffs on defendant's rule for a bill of particulars 
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is proper practice, but this case calls for some discussion as 
to the right in general to a bill of particulars in any case gov- 
erned by the Practice Act of 1915. 

Under Hie old common law a bill of particulars was not 
a matter of rig-ht in all actions of assumpsit, but was de- 
mandable of right only in an action based on a specific ooa- 
tract. Moore vs. Belloni, 10 J. Sp. 184. In practice, how- 
ever bills of particulars were usually considered demandable 
in all »;tions of assumpsit without invoking the discretion of 
the Court In actions of trespass tiie allowance of a biU of 
particulars was within the discretion of the Court and was 
an unusual practice and one ordinarily discouraged for the 
reason tiiat if the pleading did not set forth facts sufficiently 
expheit to constitute a cause of action, demurrer was the 
proper remedy. 1 Troubat & Haly, 637. Smith vs. Lehigh 
VaUey R. Co., 18 Dist. R. 801. 

The rules of this Court, adopted July 15, 1916, relating 
to bills of particulars provide : 

"In all civil actions each party may eoiter a rule on 
the opposite party to file a bill of particulars wittiin 15 
days after service of said rule and on trial no evidence 
of any claim or defense not set forth in such bill of par- 
ticulars shall be received." Rule 19. 
Under the Practice Act of May 14, 1915. P. L. 483, it is 
provided in Section 2: 

"The pleadings shall consist of the plaintiff's state- 
ment of claim, the defendant's affidavit of defense and 
where a set-off or counterclaim is pleaded, the plain- 
tiff's r^ly thereto." 
Section 5 provides: 

"Every pleading shall contain, and contain only, a 
statement in concise and summary form, of the material 
facts on which the party pleading relies for his claim 
or defense, but not the evidence by whidi they are to be 
proved or inferences or conclusions of law ." 

The office of a bill of particulars was merely to limit the 
generality of the declaration and to prevent surprise tm trial 
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and not to furnish evidence. St Mary's Boro vs. Costello et - 
al. 20 Dist. 777. 

The Practice Act in requiring Uiat every pleading shall 
contain a statement of the material facts on whicb the party 
pleading rdies for his claim, in effect stamps every state- 
ment of claim a bill of particulars and requires in a plain- 
tiff's statement all that, in our former practice of general 
averment in pleadings, might have been demanded by a bill 
of particulars. If the statement contains all the material 
facts on which the plaintiff relies, it conforms with the act 
and defendant cannot ask for more. If the pleading falls 
short of the requirements of the act, the remedy Is not a 
rule for a bill of particulars, but a motion to strike t^e plead- 
ing from the record. This conclusion is in accord with Sturt- 
evant Co. va. Reagan, 26 Dist R. 189; Kress House No. Co. 
vs. Hogg, 263 Pa. 191. 

We are of the opinion that Rule 19 of this Court relating 
to bills of particulars is rendered inoperative by the Practice 
Act of 1915 in all cases governed by that Act, for the reason 
that the Practice Act requires in a pleading precisely what 
was contemplated by our rule of Court. 

This is an action brought by Will Collins in his own 
right and as next friend of William E. Collins, his minor son, 
to recover damages for personal injuries. 

The statement contains material facts dharging negli- 
gence, sufficiently pleaded in the concise and simimary form 
required by the statute and in this respect appears to be 
sufficient. Plaintiffs aver that defendant was operating an 
automobile at a high rate of speed, without sounding his 
horn or giving warning of his approach ; that he failed in his 
duty to approach tfae intersection with his car under control 
and in not allowing the vehicle (presumably plaintiff's) at 
his right, which was first at Hhe intersection, to pass. The 
statement also contains general averments in the following 
terms : Defendant was operating an automobile in a "reck- 
less, careless and neglig^it manner." This language stand- 
ing alone would not comply with the Act and where these 
terms are used, the negligence complained of must be re- 
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stricted to other averments in the statemrait whidi aet iorth 
explicitly in what respect defendant was reckless, cafejesa-, 
or negligent. Dietz vs. Chemical Co. 33 York, 18L In 
strictness, general averments, such as these, have no place 
in a statement of claim. The Act requires that every plead- 
ing shall contain and contain only a statement in a concise 
and summary form of the material facts. 

As to the nature and extent of the injury, it is averred 
that William E. Collins sustained a fractured leg, fractured 
skull, and other great, serious, severe, dangerous and painful 
injuries. The averment of injuries other than those specif - 
cally named is improper and does not comply with the re- 
quirement of the Act. 

General terms are used.in the averments of damages as 
follows: "His earning capacity will be forever greatly and 
seriously impared" : "Will Collins has been compelled to lay 
out and expend large sums of money in procuring medical 
and hospital treatment — and will be obliged to lay out large 
sums of money for hospital care, treatment and attention'* 
and "has lost and been deprived of the services, companion- 
ship" etc. of William E. Collins. These general averments 
appear to be Insuf Hcient 

A plaintiff who claims damages in a lump sum for in- 
juries need not apportion tiie sum claimed to tihe various 
elements of his damage, i. e. for pain and suffering, leases 
already sustained In his employment, future damage by rea- 
son of impaired earning power, and hospital expense, but 
such material facts within the knowledge of plaintiff and 
those which will be relied on in proof, must be averred and 
where an element of damage has been reduced to a certainty 
before suit, as in this case where money has been expended 
for medical care and treatment, the definite amount thereof 
must be set forth in the pleading. So also on the question 
of the father's damage by reason of the loss of services of 
his minor son, the age of the minor as wellas the ffuits show 
ing the value of the services of the minor should be averred^ 

These conclusions apply to the original statement of 
claim as well as to the amendment offered. ;., 
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And now, to-wit, October , 1920, the rule granted 
September 10, 1920, on defendant's motion to strike off plain- 
tiff's statement of claim is made abs<dute, the rule for a bill 
of particulars entered on the same day is discharged, the 
rule granted September 27th on plaintiff's motion to file an 
amended statement is disdiarged, but leave is given [dain- 
tiffs to file a statement of daim in accordance with this 
opimon witibin ten days frotn the date hereof; 



COMMONWEALTH V. MILLS 

Oiminal Law — ^Partnerships — Forgery of Partner's 
name— Act of June 4, 1885, P. L. 74— Aet of June 3, 1886, 
P, L. 60. 

TbA Actfl of June 4, 1886, P. L. 74 and June 3, 1885, P. L. M do not 
nqoire the ntuning of the particaler person w4M>m tlie acenoed ia- 
teoded to defrand tad it is lumeceasary for the pleader to (o fnrthw 
or Iflte indictmeat to aver more than the acts inddcate. 

Motion in arrest of Judgment, No. 69, September Ses- 
sions, 1920. Q. S. Erie County. 

C. Arthur Blass, District Attorney and F. B, Quinn, 
Special Counsel. 

Shreve & Shreve for Def endimt. 

ROSSITER, P. J., October 22, 1920 

The defendant was tried on an indictment containing 
two counts. 

These counts were drawn under the Acts of June 4, 
1886, P. L., 74, and June 8, 1885, P. L. 60. 

Before the jury was sworn tiie defendant's counsel 
moved to quash the indictment for the following reasons: 
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First : The indictment does not ek> aet forth an otteoae 
indictable under the laws of the Conunonwealth of Penn- 
sylvania. 

Second: The indictment does not d^cribe and allege a 
misdemeanor under the laws of the Commonwealth of Penn- 
sylvania. 

Third; The indictment does not charge that any person 
was defrauded. 

Fourth: The indictment does not charge that there was 
an intent to defraud any person. 

The motion to gua^ was overruled and tiie trial pro- 
ceeded with so that the defendant was convicted on both 
counts. Whereupon counsel for defendant moved in arrest 
d judgment specifying the same reasons that had be^i 
urged upon motion to quash. 

The Act of June 4, 1885, P. L. 74, under wliich ihe 
first count of the indictment was drawn reads as follows : 
"If any person, being a member of any co-partner- 
ship, firm or association, shall, as such, receive or pos- 
sess himself of any money or other property of sudi 
co-partnership, firm or association, otherwise than in 
payment to him of a just d^t or demand, and ^lall, 
with iirtient to defraud, omit to make or to cause or di- 
rect to be made a full and true aitry thereof in the 
books and accounts of such co-partnership, firm or aa- 
aociation, or shall, with intent to drfraud, destroy, fUter, 
mutilate or falsify any of the books, papers or writings, 
or secui'ities belonging to any sudi co-partnership, firm 
or association of whidh he is a member, or shall or 
concur in making any false entry or material omission 
in any book of accounts or other documents, he ^lall 
be guilty of a misdemeanor, and on conviction, be am- 
tenced to pay a fine, not exceeding one thousand dollars. 
Or undergo an imprisonment, not exceeding two years, 
or either, or both, at the discretiMi of the court." 
The first count in the indictment reads as follows: 

"The GRAND INQXJEST of the Commonwealth of 
Pumsylvania, now inquiring in and for the body of Hie 



vGoot^lc 



I ERre COUNTY LAW JOXJBNAL 166 

Conmioiiwealth v. Uilla 

County of Erie, upon their respective oaths and affir- 
mations do presMit that George H. Mills, yeoman, late 
of said County did on the twenty-ninth day of 
June, 1920, on the twenty-second ■ day of July, 
1920, on the twelfth day of August, 1920, and 
on the twenty-third day of August, 1920, being 
tiien and there a partner with John A. Russell under 
the partnership or firm name of MILLS PRODUCTS 
COMPANY, receive on each of said respective dates 
and possess himself of moneys belonging to and of siwh 
co-partnership, firm or association, otherwise than in 
payment to him of a just debt or demand; that" such 
partnership nwneys were received by the said Gecffge 
H. Mills from ttie First National Bank, of Erie, Penn- 
sylvania, as follows — On June 29th, 1920, the sum of 
NINE HUNDRED EIGHTY-SIX and FIFTY TWO 
HUNDREDTHS ($986.52) DOLLARS in currency; on 
July 22, 1920, the sum of ONE HUNDRED FIFTY-ONE 
and FORTY HUNDREDTHS ($151.40) DOLLARS in 
currency ; on August 12, 1920, the sum of ONE HUN- 
DRED FIFTEEN and TWELVE HUNDREDTHS 
(115.12) DOLLARS in currency, and on August 23. 
1920, the sum of ONE HUNDRED FORTY-THREE and 
EIGHTY HUNDREDTHS ($143.80) DOLLARS in cur- 
rency; that such partnership money was paid by the 
bank to the said George H. Mills by the said George H. 
Mills delivering to said bank, on said respective dates, 
cJieclra in the amounts above-meirtioned, sifpfied by the 
Mills Products Company by George H. Mills and pur- 
porting to be counts-signed by John A. Russell, which 
said signature was a forgery, and payable to George 
H. Mills and endorsed by the said George H. Mills, wid 
the said George H. Mills did withintent to defraud, omit 
to make or cause or direct to be made a full and true 
entry of the moneys so received and possessed by him 
on the books and accounts of such co-partnership, firm 
or association, contrary to the form of the Act of the 
(General Assembly in such case made and provided. 
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and against the peace and dignity of the Commonwealth 
of Pennsylvania." 

The Act of June 3, 1885, P. L. 60, under which the 
second count of the indictment reads as fallows: 

"If any member of a co-partnership, corporation or 
association, mtliout the consent of his associate or as- 
sociates in such co-partnersMp, corporation or associ- 
ation, wilfully and fradulently converts to his own use. 
or to the use of another, or withholds, or appropriates 
or otherwise fraudently applies or makes use of any 
money, goods, rights in action, or other valuable securi- 
ties or effect belonging to such co-partnership, corpor- 
ation Or association, and which may have come into his 
possession or under his care, or who shall wilfully or 
fraudently use or pledge the name of tiie partnen^ip, 
corporation or association for any other purpose than 
the bona fide use of said firm, corporation or associa- 
tion, he shall be guilty of a misdemeanor, and, shall, 
upon convicton th^eof, be sentenced to an imprison- 
ment, not exceeding two years, or to a fine, not exceed- 
ing one thousand dollars, or both, or either, at the dis- 
cretion of the court" 
The second count in the indictment reads as follows : 

"And the grand jurors aforesaid, upon their respec- 
tive oaths and affirmations, do further present that the 
said George H Mills, yoeman, on the dates and years 
aforesaid, at the County aforesaid and within the juris- 
diction of this Court, being a member of the co-partner- 
ship or association nnder the firm name of MILLS PRO- 
DUCTS COMPANY, did, without the consent of his 
association John A. Russell in such co-partnership, wil- 
fully and fraudulently convert to his own use money 
belonging to such co-partnership and which came into 
his possession and under his care as a co-partner; ttiat 
the money so converted was received by the said 
George H. Mills as a co-partner from the First Nation- 
al Bank of Erie, Pennsylvania, as follows: On June 
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t ■ 29th, 1920, the sum of NINE HUNDRED EIGHTY-SIX 
and FIFTY-TWO HUNDREDTHS ($986.52) DOL- 
LARS in currency; on July 22, 1920, the sum of ONE 
HUNDRED FIFTY-ONE and FORTY HUNDREDTHS 
($151.40) DOLLARS in currency; on August 12, 1920, 
the sum of ONE HUNDRED PiFTEEN and TWELVE 
HUNDREDTHS ($115.12) DOLLARS in currency, and 
on August 23, 1920, the sum of ONE HUNDRED 
FORTY-THREE and EIGHTY HUNDREDTHS ($143.- 
80) DOLLARS incurrency ;anathat such nKmeya were 
paid to the said George H. Mills by said bank out of 
partnership funds or account in said bank by the said 
Geo. H. Mills delivering to the said bank checks on said 
dates in the amounts as aforesaid, which said checks 
were signed by Mills Products Company, George H. 
Mills and purporting to be countersigned by John A. 
Russell, which said signature was a forgery, and pay- 
able to Geo. H. Mills and endorsed by the said (Seo. H. 
Mills ,and that the said George H. Mills in obtaining 
said money frtwn said bank by delivering such dhecks 
did wilfully and fraudulently use the name of the part- 
nership for other purposes than a bona fide use of said 
firm contrary to the form of the Act of the General 
Assembly in such case made and provided, and against 
the peace and dignity of the Commonwealth of Penn- 
sylvania." 

A perus^ of these acts of assembly and the counts in 
the indictment will disclose that the indictment plainly 
charges the offenses created in language practically identica? 
with that used by the legislature in defining them and that 
in addition, the days, dates and amounts are specified so that 
the defendant could have no difficulty in preparing his de- 
fense, nor could the jury easily avoid understanding the 
offenses charged, and as tiie cmme charged in each count of 
the indictment was the obtaining of property by the per- 
pretation of a false pretense, the 27th Section of the Act of 
March 31, 1860, P. L. 1034, dispenses with the necessity of 
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av^rios that there was an intent to defraud a particular 
persMi for the reason, no doubt, that the false pretense was 
not made to the person defrauded, but aside from that we arb 
clearly of the opinion that when the acts, as here, creating: 
the o^enses do not require Uie naming of a particular person 
as the person intended to be defrauded, it is not incumbent 
upon the pleader to s:o further or the indictment to aver 
more than the acts indicate. 

This disposes, of the reasons urged in arrest of judg- 
ment, and hence the rule to show cause why the judgment 
should not be arrested, granted September 17th^ 1920, should 
be and is now, October 22nd, 1920, discharged and the de- 
fendant is directed to appear in Court on the 28th day of 
October, 1920, at 10 o'clock A. M., for sentence. 



PARKER BT AL V. HALFHILL CONSTRUCTION CO. 

Foreign Attachment — Municipal Corporations — ^Water 
Commissioners of Erie City cannot be made garnishee 
Act of April 4, 1867, P. L. 768. 

The CommlesionerB of Water Works in the City of Erie are a 
municipal corporation nnd as such are exempt from the attachmnrt 
of funds which belong to others but are in th«r hands. 

Foreign attachment is not the proper remedy to enforce trnj 
claim which a person may have against a municipal con>oratIon. 

It is the duty of the Court to state not to make the law. 

Rule to Dissolve Writ of Foreign Attachment, No. 185 
November Term, 1920. C. P. Erie County. 

Gunnison, Fish. GifFord & Chapin and Marsh, Eaton & 
Baur for PIainti£Fs — 

Sherwin & Carrel for Water Commissioners. 

A. W. Mitchell for Bonding Comi>any. 
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ROSSITER, P. J., October 29, 1920. 

These are motiona to quaeh and dissolve writs of for- 
edgn attachments (insofar as the Water Commissioners in 
the City of Erie are concerned as gamisheeB) issued against 
the Halfhill Constructioti Company and under whidi tiie 
Water Commissioners in the City of Erie are garnishees. 
It was admitted at tiie argument to quash that the Water 
Commissioners in Hie City of Erie were created by the Act 
of April 4, 1867, P. L. 768; that on the 29th day of Decem- 
ber, 1919, they let a contract to defendant company for the 
construction of a new reservoir; that the defendant com- 
pany, the HalfhiU Construction Company, defaulted upon 
the contract and refused to continue with the work and tJiat 
there was due from the Water Commissioners to the defend- 
ant company certain moneys which are now attached by the 
plaintiffs in these cases and the Water Commissioners sum- 
moned as garnishees. 

The contention on the part of the Water Commission'H's 
is that they are a municipal corporation, as such cannot be 
made garnishees in a writ of foreign attachment, and the 
writs as to them should be quashed. 

The contention of the plaintiffs is that the Water Com- 
missioners are not a municipal corporation and that under 
the "circumstances surrounding the transaction" the funds 
in the hands of the Water Commissioners are subject to 
■ttaahment under a writ of foreign attadiment. 

Let us «camine these contentions. 

At common law the definition of a municipal corpora- 
tion is "A public corporation created by government for po- 
h'tacal purposes and having subordinate and local powers of 
legislation." 2 Kent, 275. 

The Act of April 4, 1867, P. L. 768, creating the Board 
of Commissioners of Waterworks in the City of Erie recites : 

(Sec. 2) "They shall also have power to make all sucii 
by-laws, rules and regulations "for the economical and effic- 
ient management and protection of the works and their ap- 
purtenances as they may deem expedient and necessary and 
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from time to time may make, and establi^ such rates, 
terms and conditions upon which water from said wttrks 
shall be furnished applicants, as said conunissioners shall 
dean Just and proper * * • • • and all such by-laws, rules 
and regulations when made by such commissioners shall 

■ haVe the force and effect of ordinances of said city and the 
penalties imposed thereby shall be collected in the same 

' manner as penaHaes imposed by city ordinances are now by 
law collected." 

"A municipal corporation is an agency established di- 
rectly or indirectly by the state for the public administrar 
tion of certain local affairs of the district, town, or city and 
wherever such agency exists, it is justly called a munidpal- 

■ ity, whether its functions are lodged in a single hand or con- 
fined to various bodies acting independently or as an organ- 
ic whole." Gulp vs. Commonwealth, 109 Pa. 363; 12 Super. 
372; Laughlin vs. Phila. Gas Co., 17 WNC, 268. 

The Commissioners of Waterworks in the City of Erie 
hold the title to the property in a corporate capacity as a 
public trust for the benefit of the city and its inhabitants,, 
tiiere is no resemblance to a private corporation, and the 
people of the City of Erie are the real owners of the water- 
worlK. Saitsm^ vs. Olds, 215 Pa. 336. 

From these decisions it clearly appears that the water- 
works is a municipal corporation, both under the common 
law definition and the decision of the courts. The question 
ihwi is, Can funds in the possession of a municipal corpora- 
tion be attached under a writ of foreign attachment? That 
they cannot, is amply established from the following decis- 
ions : Sumerville vs. Tyler, 37LRA, 207 ; Fairbanks Co. vs. 
Kirk, 12 Super. 210 ; City of Erie vs. Knapp, 29 Pa. 178 : 
Laughlm vs. Neberling, 17 WNC, 269; Philadelphia (Jo. vs. 
Douglas, 14 Pa. CC 234; The appeal of the City of Phila- 
delphia, 86 Pa. 162; 20 Cyc. 988. . . ; 

It being established then that the Commission^MiTof 
Waterworks in the City of Erie are officers of a municipal 
corporation and that as such are not liable to garnishment 
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by a writ of foreign attachment, the sole remaining question 
is — What are "the circumstancea surrounding this transac- 
tion" which subject the funds in the hands of the Water 
Commissioners to the action of a writ of foreign attadi- 
ment? 

At the argument to quash the "circumstances aur- 
rounding this transaction" urged for maintaining tihe writs 
were , >', 

First: That the fund now in the hands of the Water 
Commissioners had been retained, set aside, or designated 
for the purpose of paying laborers, mat^ial men and. sub- 
contractors, who are now attaching, and 

Second: That the Water OommiBsionOTS had the pow- 
er to dedare the Halfhill Construction Company contract 
forfeited, advertise for new bids, proceed with the con- 
sbruction of the work and charge any deficit to the bonding 
company, thus preserving the fund in hand and attaidied 
for the payment of bills previously contracted by the de- 
fendant company. 

Neith^ of these reasons is convincing. It is sufficient 
answer to t9ie first to say that foreign attachment is not 
the proceeding by which to enforce any rights the plainlifFs 
may have under the hypothesis there advanced, and to the 
second, that if the facts there contended for are true, the ar- 
gument should be addressed to the Water Commisaionera and 
not to the Couit, as the former has discreticm whicii liie 
latter has not Dicere et non dare legem. 

The rules therefore granted October 21st, 1920, in No. 
173 November Term, 1920, No. 181 Novembw Term, 1920, 
No. 126 November Term, 1920, No. 182 November Term, 
1920, No. 74 November Term, 1920, No. 183 November 
Term, 1920, No. 184 November Term, 1920, and No. 18B 
November Term, 1920, to show cause why writs of fordgn 
attachment should not be quashed insofar as the Water 
Commissioners in ttie City of Erie are ooncemed as gar- 
nishees are now, October 29, 1920, made absolute. 
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DISTILLING CO. 

Contracts — Commission on sales — Vendee of business may 
be sued directly for breach — Practice Act of 1915. 

One who hnys the business of another and all assets tiieieof and 
arrees as part of Sie consideration to assume the executory ccmtracts 
of the T«ndor, may be sued directly for a breach of a contract assumed 
by him. 

On a claim for commissions on sales made by defendant in plain- 
tiff's exclusive territory where the amount thereof can be ascertained 
<xiiy from defendants records, it is improper for plaintiff to estimate 
the amount of comnuasicns due him and sue for a lump sum. Under 
ttie eleventh section of Vbe Practice Act of 191B plaintiff should ask 
for an account 

Demurrer to plaintiff's statement, No. 28 February Term, 
1919. C. P. Erie County. 

W. Louis Schlesinger and Brooks, English & Quinn for 
Plaintiff. 

S. Y. Rossiter for Defendant. 

HIRT, J., November 18, 1920. 

This is an action originally in Foreign Attachment. The 
attachment has been dissolved by the entry of bail, where- 
upon the action has become a common law remedy, as if 
begun by summons. A statement was filed by plaintiff to 
which the defendant filed an affidavit of defense in the na-- 
ture of demurrer. 

The contract between the parties set forth as the con- 
tract on which plaintiff relies is as follows : 

"I agree to give advertising at the discretion of the 
' Rochester Distilling Company as follows : Posters when 
possible, matches,- watches, playing cards, rainature bar 
■ glasses, bar bottles, large OPC sign display of OFC Dis- 
tillery. I agree to make Mr. 3. Schlesinger distributor 
for Erie City, Girard, Kearsarge, McKean, North East,' 
Albion and Union City. On withdrawal of fifty barrds 
I agree to give five barrels new goods in bond. Pall 1916 
inspection. (Signed) J. Schlesinger, L. Kaufman." 
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In paragraph three of plaintiff's stat^nent it is averred 
"that under said contract tiie Rochester Distilling Company 
agreed inter alia to sell, furnish and deUver to the plaintiff 
and the plaintiff agreed inter alia to purchase and accept 
fifty barrds of OFG whiskey of the number of gallons, qual- 
ity and kind set forth in the invoice attached", marked Ex- 
hibit B. The contract. Exhibit A, does not sustain this aver- 
ment ; it is not a contract of purchase and sale of any Quanti- . 
ty of Whiskey, although the language "on withdrawal of 
fifty barrels" etc, may be a reference to another contract . 
between the parties relating to the sale. If there was a c(aL-. 
tract between the parties otiier than that set forth in Ex- 
hibit A, this contract is necessary to plaintiff's case and 
should be pleaded. 

The fourth paragraph of plaintiff's statement avers 
that at the time the contract. I^ibit A, was entered into, 
it was agreed "that plaintiff was to be the sole distributor 
of OFC whiskey" in the territory mentioned in Exhibit A 
and that "defendant company was to furnish advertising 
matter to be used by the plaintiff in advertising goods" and 
that in consideration thereof plaintiff agreed to pay twenty- 
five cents per gallon above the market price for the whiskey 
he purchased. If this alleged agreement was an agreement 
separate from Exhibit A it should be pleaded exphcitly and 
a copy thereof attached, if in writing. Exhibit A states 
that plaintiff was to be "distributor" for the territory above 
mentioned, but does not say that he was to be sole distrib- 
utor; it also states "I agree to give advertising at the dis- 
cretion of the Rochester Distilling Company, but does not 
contain an unqualified obligation to fumi^ suoh advertis- 
ing matter; exhibit A is silent as to the excess of tw^ity- 
five cents per gallon to be paid by plaintiff. Paragraph four 
does not set up a written contract distinct from exhibit A, 
nor does it contain the essentials necessary to pleading a 
parol collat^al contemporaneous agreement changing the 
terms of Exhibit A, although the matters alleged to have 
been agreed upon between the parties at the time of execu- 
tion of exhibit A are inconsistent with the terms thereto. 

.ogle 
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For these reasons this para^aph does not appear to be 
sufflcieait 

In the fiftii paragraph plaintiff aveis that on March S, 
1917, he oontracted with Rochester DislillinK Company and 
that on August 1, I9I8, defendant, New York and Kentucky 
DistiUiiig Company, took over the business of Rochester 
Distilling Company and all of its assets and agreed and did 
assume all of the executory contracts of Rodhester Distilling 
Company including the contract with plaintiff. To this 
averment defendant demurs on the ground that the state- 
ment does not establish any contractual relationship be- 
tween plaintiff and defendant. Assuming that a valid and 
enforeible executory contract witdi Rochester Distilling 
Company were pleaded by plaintiff, the statement as to par- 
agrajdi five, appears to be sufficient. 

The general rule of law is that no one can sue on a con- 
tract to which he is not a party, but there are several well- 
recognized exceptions to that rule. Among the exceptions 
are cases where a promise to pay the d^t of a third perscai 
rests upon the fact that money or property is placed in the 
hands c£ the promisor for that particular purpose; also 
where he buys out the stock of a tradesman to take the 
place, fill the contracts and pay the debts of the vendor. In 
these cases the third person, although not a party to the 
contract, may be fairly said to be a party to the consid^a- - 
tion wi which it rests and the person to whom a contract is 
assigned under these circumstances is liable directly to tlie 
plaintiff for failure to perform the contract with him. Ddp 
vs. Brewing Co., 123 Pa. 42; Sweeny vs. Houston, 248 Pa. 
542. 

In the seventh paragraph of plaintiff's statement of 
claim it is averts that it was agreed between plaintiff and 
defendant that on sales made by Rochester DistilliDg Com- 
pany direct to persons other than plaintiff, in the territory 
in which plaintiff was the sole distributor, plaintiff was to be 
credited with i^e difference between the wholesale and retail 
prices of the whiskey sold and that by reason of sales so 
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macltfby the Rochester Distilling Company, plaintiff is dam- 
aged in the sum of live hundred dollars. To this statranent 
defoidant demurred. 

:;The elevfflith section of the Practice Act of 1916 pro- 
vides tiiat r •- ' f i'i M Mt' 

-. "If the defendant has received moneys' as ag^l^ 
trustee, or in any otiier capacity for whidi he is bound' 

--to account to the plaintiff or if the plaintiff is unable to 

jBt^te the exact amount due him by the def aidant by 
reason of defendant's failure to account to him the 
idaintiff may ask for an account" 

-This case does not present an unsettled partnership ac- ' 
count and therefore is not open, to the objection inteiposed 
in Bacher vs. Remov. 69 Pa. Super. 139. The title to the 
Practice Act of 1915 relates to "Practice in the courts of 
common pleas in actions of assumpsit and trespass, except 
actions for libel and slander, prescribing the pleadings and 
procedure to be observed therein", etc. And the first sec- 
tion enacts that "in actions of assumpsit and trespass, ac- 
cept actions in libel and slander, brought in any court of 
common pleas the procedure shall be as herein provided." 
It cannot be seriously urged that plaintiff cannot maintain 
an action in assumpsit for these conunissions merely because 
he does not know the exact amount due him when the rec- 
ords, -from which the amount due him may be computed, 
are in the possession of the defendant. Prior to ttie Practice 
Act of 1915, under such circumstances it was sufficient for 
plaintiff to aver the nature and extent of his claim and to 
refer, the defendant to the entries upon defendant's own 
books for the ascertainment of the exact amount. Murdock 
vs. Kartin, 132 Pa. 86. In the case before us plaintiff, in 
effect, states that the exact amount of commissions on sales ~ . 
due hi^Js unknown to him, but nevertheless estimates the ■.-■.: 
amoBttttfeereof and demands ?500.00. It is impossible on-, j 
plaii^^E} own statement for him to do more than estimate ' 
the ilsooimt due him, for he can have no belief on the snib- 
ject,<apdhis estimate must be considered little better than^' - 
a guess. In our opinion, the collection of these commissions 
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is properly embodied in an action of assumpsit, and under 
the Practice Act plaintiff should ask for an account. 

And now, to-wit, November 18, 1920, the demurrer to 
plaintiff's statemoit is sustained, but leave is granted plain- 
tiff to file a sufficient amended statement of claim within 
ten days from this date, failing which judgment will be en- 
tered for defendant. 



JACOB ROTH ET AL v. HALFHILL CONSTRUCTION 00. 

Practice — Contracts — ^Averment of damages — Defend- 
ant must aver performance and specify items of damage. 

A defeBdant should aver perfonnance of the contract on his part 
before alleging infraction on the part of the plaintiff. 

When the defendant alleges that he has been damaged by the delay 
of the plaintiff he must specify the items of the alleged damage. 

Rule for judgment. No. 71 September Terra, 1920. C. 
P. Erie County. 

Charles A. Mertens for Plaintiff. 

Sherwin & Carroll d. b. e. for Commissioners of Water 
Works. 

ROSSITER, P. J., November 3, 1920. 

This is a rule for judgment for want of sufficient affi- 
davit of defense. 

A perusal of plaintiff's statement of cdaim and the affi- 
davit of defense discloses that the only question of sufficien- 
cy relates to the 24th and 25th paragraphs of that affidavit, 
for the reason that the 1st, 2nd, 3rd, 4th, 5th, 8th, 12th, IStJi 
and 21st paragraphs of plaintiff's statement of claim are ad- 
mitted, and in our opinion the 7th, 9th, 10th, 11th, 14th, 
16th, 16th, l7th, 18th, 19th, 20th, 22nd, and 23rd para- 
graphs, are sufficient (the 23rd being a corollary to the pre- 
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ceding denials) but in our opinion the 24th paragraph should 
aver performance by defendant before alleging infraction by 
plaintiff, and that the 25th paragraph is insufficient in tiiat 
it does not specify the items of damage occasioned by the 
thirty days' delay. 

The rule therefore entered the 15th day of October, 
1920, for judgment for want of sufficient affidavit of de- 
fense is now, November 3rd, 1920, made absolute unless 
within ten days an affidavit of defense in conformity with 
these views is filed. 



VAN BENTHUYSEN LUMBER TIE CO. v. LYMAN 
FELHEIM CO. 

Contracts — Recission by mutual consent — ^Re-Sale — 
Excess of the contract price should be credited to vendee. 

Parties to a contract, so long as it remains executory, imay reaeisd 
it in whole or in part by mutual consent and the fiurrender of their 
mutual rights is sufficient consideratioo. 

The consent to a recission o£ an executory contract muat be real 
and if based on mutual mistake or ignorance of a material fact the 
agreement to rescind is voidable. 

Where a vendor, on refusal of vendee to accept the goods, exerdaes 
hia xigiit of re-sale and on such re-sale receive a sum in excess «t 
tiie contract price, such excess should be credited to Uie vendee in 
mitigation of the damages claimed. 

Rule for judgment No. 259 May Terra, 1920. C. P. Erie 
County. 

Shreve & Shreve for Plaintiff. 

Marsh & Eaton for Defendant 

HIRT, J., November, 1920. 

This is a rule for judgment for want of sufficient af- 
fidavit of defense. 

Defendant on October 14, 1919, prdered two cars of lum- 
ber and the order was accepted by plaintiff on October 22, 
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ldl9. On October ZQth. defendant requested plaintin to . 
cancel tne order, to wnicti piamtui by letter oatea xNOvemoer 
bra replied "As we have otner orders on wliicii we can appiy 
Uiis stock we can cancel your order without inconvenience. " 
On November 6th piaintilt wired defendant that one car had 
been shipped to defendant on October 28th, but that piaintilt 
had cancelled the order as to the second car. This action has 
been brought to recover damages resulting from the failure 
of d^endant to accept the car of lumber shipped. Defendant 
resists payment on two grounds. 1. There was no contract 
between the parties for the reason t^at defendant's request 
for cancellation of the order was accepted by piaintilt. 2, 
Plaintiff on defendant's refusal to accept, sold the lumber in 
dispute for a sum in excess of the contract price and there- 
fore has not been damaged. 

Defendant's order of October 14, 1919, accepted by 
plaintiff, became a valid and enforcible executory contract 
between the parties. This order after acceptance, defend- 
ant sought to countermand and plaintiff not knowing that 
one of the two cars had already been shipped, wrote defend- 
ant, ccmsenting to the cancellation, but some days later ' 
finding that the contract had been performed in part, wired 
defendant that the order as to t^e second car only would be 



Generally, parties to a contract, so long as it is exe- 
cutory, may at any time rescind it either in whole or in part 
by mutual consent and the surrender of their mutual rights 
is sufficient consideration^ Thompson vs. Stone, 43 Pa. 
Super. 69. But the consent must be real and does not operate 
as a recission if based on mutual ignorance or mistake of a 
material fact. In this case there was a mutual ignorance of 
the fact that prior to plaintiff's letter of Nov. 3, 1919, con- 
senting to a recission of the contract, one car of lumber had 
been shipped in part performance of the contract. The con- 
tract was.believed to be executory at the time of the intend- 
ed recission tyhile as a matter of fact it had been performed ' 
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in part. I'iaiutiu's letter of November 8rd was ioUowed on 
Movemt>er tith with a telegram miormm^ aeienaant tnat 
one car oi lumber nad been snipped on uctober zoui. 'inere 
is no averment m tne aiboavit oi aeieose tnac aeienuaac 
alter receipt oi ine letter and belore tne aeuvery ot tne 
telegram, incuneu obligations on cue strengcn oi tne letter 
01 JNovember isrd wnicn would ctiange tne status quo ana lor 
this reason, tne agreement to rescmd, based on mutual ig- 
norance ol a material iact, is voidable. Tne contract lor 
delivery o£ two cars ol I'umner was a severable contract and 
plaintitt' having shipped one car iS' entitled to his damages. 

The ordinary rule for the measure of damages m a suit 
brought by a vendee against bis vendor lor breach of con- 
tract tor the sale ol' personal property is the oiuerence be- 
tween the contract price and the market price at tne time 
and place of delivei?. Flannery vs. Wessels, 244 Pa. $"^1. 
This rule of law is substantially re-stated in Section 64 of the 
Sales Act of 1916, F. L. 643. The burden is on plaintitt to 
show his damage and where a plaintiff exercising his right 
to re-sell the goods refused by defendant, receives on such 
re-sale a sum in excess of Hie contract pric^ such excess 
should be credited to the defendant in mitigation of the 
damages claimed. If the profit on re-sale exceeds the dam- 
ages, the vendor will not be liable to his vendee for the ex- 
cess (Section 60, Sales Act of 1916, P. L. 543), but where 
there is a profit over and above the original contract price in 
amount less than the damages claimed by plaintiff, such 
profit should be applied to reduce the damages. 

The affidavit of defense in averring tiiat the lumber was 
sold for a price greater than defendant originally agreed to 
pay and in averring that therefore he is not indebted to 
plaintiff, presents an issue of fact whidi must be tried by a 
jury. 

And now, to-wit, Novanber , 1920, the rule granted 
April 13, 1920, for judgment for want of sufficient affidavit 
of d^ense is discharged. 
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Pleadings — Replevin — Anticipation of defense treated 
as surplusage. 

Where "in an action of replevin plaintiff in Ills statement antici- 
pates and traveraes a defense which may be set up, such allegations 
'will be treated as surpluaage and will not render the statement demur- 
rable. 

Demurrer to statement in replevin, No. 211 September 
Tenn, 1920. C. P. Erie County. 

Edward Petrillo for Plaintiff. 

HIRT, J., November, 1920. 

This is a demurrer to plaintiff's statement in an action 
of R^levin, 

Plaintiff avers in substance that he is the owner of the 
automobile in question; that he \e£t the automobile with de- 
fendant for repairs and that he is entitled to possession for 
Hie reason that before making the repairs one 'Hiomas 
McCaff ery agreed with defendant that he would be respon- 
sible for the cost thereof and defendant agreed to looh to 
Thomas McCaffery for the cost of the work. 

We are of the opinion that the statement with the 
amendment is sufficient It sets up title to the chattel and 
the facts upon which plaintiff relies in asserting his right of 
possession. 

Even though the statement appears to anticipate and 
traverse a defense, it is not for this reason demurrable. Such 
allegations are to be treated as surplusage. Demas vs. Sny- 
der, 54 P. L. J. 116. 

And now, November 1920, the demurrer to plain- 

tiff's statement is overruled and leave is granted defendant 
to file an affidavit of defense within fifteen days from this 
date. 
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Equity— Act of April 6, 1859. P. L. 387— Service by re- 
gristered mail improper — Equity Rule No. 9. 

Service or non-resident defendants by registered mail ia improper 
in any suit in equity concerning subjects set forth in ttie act ofApril 6, 
1859, P. L. 387. Under Equity Rule 9 of the Supreme Court in snclt 
cases aerrice on non-resident defendants must be made in accordance 
with said Act of Assembly. 

Rule to strike off service of bill, No. 1 September Term, 
1920. C. P. Erie County, in Equity. 

Gunnison, Fish, Gifford & Chapin for Plaintiff. 

Charles A. Mertens for Defendant. ' 

HIRT, J., December 6, 1920. 

This is a rule to strike off the service of a Bill in Equi^. 
On May 14, 1920, this Court made the following'order: 

"It is directed that service of the within Bill in 
Equity shall be made by re^stered mail to the last 
known post office address of those defendants who 
reside outside of the state of Pennsylvania." 

Pursuant to this order, service was to be had by regfistered 
mail on all but three of the defendants. All of the defend- 
ants appeared de bene esse imd moved the Court to strike off 
the service of the Bill for the reason that it was not made in 
the manner prescribed by the acts of Assembly and the 
Rules of the Supreme Court. 

Equity Rule 9 of the Supreme Court provides "SMTice 
On non-resident defendants shall be made in the mode pre- 
scribed by the acts of Assembly relating thereto." Rule .20 
provides "Where persons without the jurisdiction are proper 
or necessary parties, this fact shall he stated in the bill, and 
they may be brought in by service when they come within 
the jurisdiction of the Court, or under a special order as pro- . 
vided by the Acts of Assembly." ^_ 

The Act of April 6, 1859, P. L. 387. in^vides : 
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"It shall be lawful for any court of this com- 
monwealth having equity jurisdiction, upon specif 
motion of the plaintiff — in any suit in equity which, 
has been or shall be instituted therein conceminsr — 
lands — —situate or being within the jurisdiction of 
such court ^to order and direct that any sub- 
poena — or other process to be had in such suit be 
served upon any defendant or defendants therein, 
then residing or being out of the jurisdiction of such 
court, wherever, he she or they may reside or be 
found and upon affidavit of -such service had to pro- 
ceed as fully and effectually as if the same had 
been made within the jurisdiction of such court — " 

This act further provides the manner of service and proof 
thereof and for service by publication on d^endants who 
cannot be found. Eules 11 and 12 of the Supreme Court 
have to do with service on non-residents under the above Act 
of Assembly. 

The rules of the Supreme Court and the Acts of Assem- 
bly above cited are all of the rules and acts (so far as we are 
able to find) having to do with service on non-residents, ap- 
plicable to this case. The rules adopted by the Supr^ne 
Court have the force of Statutes, Cassidy vs. Knapp, 167 Pa. 
806, and must be strictly construed. A strict construction of 
Rule 9, which provides "that service shall be made in the 
mode prescribed by the acts of Assembly relating thereto" 
makes it obligatory on a plaintiff to serve non-residents in 
the method prescribed by the acts of assembly, if such there 
be. 

In strictness, the Act of 1859, P. L. 387, does not "pre- 
scribe" a mode of service in the sense of imposing a perem- 
ptory and unalterable order, but merely provides "it shall be 
lawful" for the court to order service in the manner set forth 
therein. And to require personal service on all defendants, 
whose residences are known, wherever they may b^, in mft^y 
cases will result in an undue hardship on a plaintiff. In a^y 
ervent personal service cannot be more effeAive, m giving 
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notice of &e nature of an action, than actual deUvor of a 
copy of the Bill by registered mail. But while the Act of 
1859 appears to make service, in accordance with its pro- 
visions, optional, as does also Rule 20 of the Supreme Court, 
yet by reason of the positive direction of Rule 9, unrelaxed 
as it is by decisions of the Supreme Court, we feel constrain- 
ed to hold in this case that service on non-resident defend- 
ants must be made under the Act of April 6, 1859, P. L. S87. 
The order made by this Court on May 14, 1920, is now 
to-wit, December 6th, 1920, vacated and the service made in 
accordance therewith is set aside. 



DOYING V. HOGABOON 

Landlord and Tenant — Manure is attached to realty in 
absence of agreement. 

Where a farm la let for anicultaral purposes, manure made on 
Uie premises cannot be removed by a tenant except by coneent of Qie 
landlord. 

Rule for judgment. No. 137, September Term, 1920. C. 
P. Erie County. 

E. D. Loose for Defendant. 

S. Y. Rossiter for Plaintiff. 

HIRT, J., December 21, 1920. 

This case is before the Court on an affidavit of defense 
in the nature of a demurrer. 

Plaintiff avers in substance that on March, 31, 1919, he 
was the owner of a farm and that defendant occupied it as 
ten^t "for agricultural and stock raising, purposes" ; tiiat 
Ht tinantrty of manure made on the farm had accumulated 
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which defendant on said date unlawfully removed and stM, 
to the damage of plaintiff. To this statement defendant filed 
an affidavit in the nature of demurrer attacking the state- 
ment on the ground of its sufficiency to sustain an action of 
trespass against the defendant. 

In Lewis vs. Jones, 17 Pa. 262. it is stated "It is implied 
from the letting of a farm for agricultural purposes that the 
tenant will cultivate the land according to the rules of good 
husbandry." And (quoting Daniel vs. Pond, 21 Pick. 871) 
•Tdanure on a farm occupied by a tenant at will or for years 
in the ordinary course of husbandry, consisting of collec- 
tions from ttie stable and barn-yard is, by usage, 

practice £md the general understanding, so attached to and 
connected with the reality, that in the absence of any ex- 
press stipulation on the subject, an outgoing tenant has no 
right to remove the manure thus collected, or to sell it to be 
removed, and such removal is a tort for which the landlord 
may have redress. The tenant has a qualified possession of 
such manure for a special purpose only, that is, to be used 
on the farm. The moment that he sold it, the act was an 
abandonment of the special purpose, and it vested in the 
landlord as owner of the freehold, and the action of trespass 
lies for removing it." The opinion in this case also quotes 
with approval 2 Kents Com. 347 as follows : "the policy of 
encoura^ng and protecting agricultural improvements will 
not permit the outgoing tenant to remove the manure whidi 
has accumulated upon a farm during the course of his term." 

"Where a farm is leased for agricultural purposes, good 
husbandi'y. which is implied by law in every such contract, 
without any express stipulation therefor would require that 
the manure be left on the premises. It is a question of law to 
be determined by the Court what is the using of land in a 
husbandlike manner." Barrington vs. Justice, 2 Clark 289. 

The above decisions have been followed without excep- 
tion so far as we have been able to find and it must be con- 
sidered the settled law that where a farm is let for agricul- 
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timU purposes, nuumre made on the prramssB cannot be re- 
moved, accept by asroanent of the purties. 

And now, to-wit, December 21, 1920, the denorrer filed 
Aoffuit 81, 1930, is ovemiled. 



STEVENS V. STREUBER 

Judgments — ^Affidavit to open should contain statement 
of facts to make a sufficient defense. 

An affldsTtt or petition to open judinnent ahonld contain a state- 
mant of fiuts, -wfaidi, if pl«sd«d, wonld oanalitute a BDfQdsnt afBdavit 
of defense to plaintiff's claim. 

Rifle to open judgment. No. 321, May Term, 1919. C. P. 
die County. 

Mat^ jmd Eaton for Plaintiff. 

^ireve and Shreve for Defendant. 

HIRT, J., December 17, 1920. 

This is a rule to open judgment entered by t^aintiff for 
want of an affidavit of defense. 

PlamtifTs statemrat was served on defendant personal- 
ly on Api-il 16, 1919, and on May 2, 1919, judgment was en- 
tered ftH* want of an affidavit of defense. On January 30, 
1920, on petition of E. N. Streuber, a stranger to the record, 
a rule was granted to show cause why the judgment should 
not be opened and defendant let into a def^ise. The sole 
reason alleged by petitioner as grounds for opening the 
judgment is "that the said defendant is out of this jurisdic- 
tion, being in Florida at the present time and has not been 
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able to protect his interestsin this case." There is nothing 
in the petition to explain why defendant for a 'period 6f over 
eight months was uriable to movc'tio have the judgrment 
opened. No testimony has been taken and tHere is hottiing 
before the Court except the petition to open and the answer 
of plaintiff denying the allegations contained therein. 

Disregarding the question of laches of the defendant, 
we are of the opinion that {he rule must be discharged for 
the reason that the affidavit or petition to open judgment 
does not allege facts which constitute a defense on the mer- 
its. A Court of CoTnmon PJeas.whgn.it opens a judgment on 
affidavit of defendant ought to prescribe terms so as to con- 
fine the party to the grounds ,of defense set forth in the affi- 
davit. Gilkyson vs. Lara?, 6 S & R^. 213., The affidavit to 
open judgment should contain a statement of facts, which 
if pleaded would constitute a sufficient affidavit of defense 
to plaintiff's Claim. Such statement is wh,olly lacking in this 
case; it is not averred that defendant has a defense, but 
merely that at tJie time of making the affidavit, defendant 
was out of this jurisdiction "and has not been able,to.pro- 
tect his interests in this case." 

The inile granted January .30, 19^0, is now, December 
17, 1920, discharged. - . :■ ■ , ■ 



KRISER V. ERIE MANTJPACTURING & SUPPLY CO. 

Pleadings^— Affidavit of defense must aver actual facts. 

. An affidaviti of defense whit^ denies that the facts set forth in 
the plaintiff's statement are correct must a.ver what the actual, facts 

aw. ' ■ ■; ■ -^ ■ . ■ . 

Rule for judgment, No. 2X2, September Term; 1930. .C 
P. Erie County. 
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H. A. Strong for Plaintiff. 

Gunnison, Fish, Gifford and Chapin for Defendant. 

ROSSITER, P. J., Deoember 21, 1920. 

This is a rule for judgment for want of sufficient affi- 
davit of defense. 

Briefly stated the plaintiff avers that it over-paid the 
defendant the sum of $2926.80 for some belting purchased 
at Erie and shipped to New York upon bill of lading with 
draft attached; that the draft was for $13,480.00 for bal- 
ance due on 31,400 pounds of belting, when in fact there was 
but 26,522 pounds, a difference of 4,878 pounds at sixty 
cents a pound, or 5292G.80, the amount over-paid, and for 
which suit is brought. We do not find it specifically avelred 
in the affidavit that there was 31,400 pounds, or any other 
amount, of belting delivered to the carrier. It does deny ill 
the averments contained in the sixth paragraph of plaintiff's 
statement, which is to the effect that the belting was "billed 
at 31,400 pounds" "when said car actually contained but 26,- 
522 pounds of belting" ; that is, the affidavit of defense de- 
nies both these facts, but nowhere avers what the actual 
fact was. There are some averments set forth in the af- 
fidavit, which if established by evidence, might lead to the 
conclusion that there was 31,400 pounds shipped, but there 
is no positive averment to that effect, hence we are of the 
opinion ttiat, in this respect at least, the affidavit is in- 
sufficient. 

The rule therefore granted August 2, 1920, for judg- 
ment for want of sufficient affidavit of defense is now, De- 
cember 21, 1920, made absolute unless within ten days the 
defendant files an affidavit in compliance with these views. 
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Divorce — Jurisdiction — Residence of . libellant — Act of 
1815, 6 Smith's Laws 287— Section 6 of Act of 1850, P. L. 
590— Act of 1855, P. L. 68— Act of 1898, P. L. 472— Act of 
1903. P. L. 362 amended by Act of 1911, P. L. 60— Act of 
1918, P. L. 191. 

Libellant and raspondent were married on July 4, 1918.^ At 
the time of marriage both were citizenB and reaidento of New York 
State and the matnmonial domicile was there. The domicdle of the 
respondent has continued to be and still is in that state. About two 
weeks after the alleged desertion, in December, 1918, the libellant came 
to Warren, Pennsylvania. He did not have employment at that time 
but has since that time been emploved by various employers. He has 
had a room at Warren since December, 1918, but has been employed a 

Eart of tiie time at Warren and a part of the time at Gerry, New York, 
'ivorce refused for the reason that libellant is not a bona fide citizen 
of Pennsylvania or domiciled therein, and did not have a bona fide 
residence within the CommonwealQi for one year immediately pre- 
ceeding the filing of his libel. 

Under a proper construction of all of the Acts of Assembly up- 
on the BtAject of jurisdiction in divorce, the Courts of Pennsylvania 
have jurisdiction to grant a divorce to an applicant who is a citizen of 
the state and domiciled, therein, and who has had a bona fide residence 
therein with domicilary intention for at least one year immediately pre- 
ceding the filing of the libel, although the Court may not have juris- 
diction of the respondent who may be a resident of another state and 
served only by publication, and although the caase of the divorce may 
have arisen and the marital domicile may have been without the 
coimnonwealth, and altliough the libellant may not have become a 
citizen of Pennsylvania until after the cause of the divorce has arisen, 
'fhis is based upon the undoubted right of the state to rebate the 
status of its own citizens within its borders. 

Libel in Divorce, No. 22 June Term, 1920. C. P. Warren 
CJoimty. 

Geo. B. Munn for Libellant. 

LINDSEY, P. J., November 22, 1920. 

The petition of the libellant in this case was presented 
on March 15, 1920 and subpoena awarded. No personal 
service was had upon the respondent but after two returns 
of non est inventus service by publication was made in ac- 
cordance with the provisions of the Act of Assembly, It 
appears from the testimony that the libellant and the re- 
spondent were married on July 4th, 1918, at Kennedy, New 
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York, both parties b^ng* then residents of the State of New 
Itork, the Ubeilant a resident of Gerry, and the respondait 
a resident of Kennedy in that state. It further appears that 
alter their marriage the parties lived at the home of the 
libeiiant's father at Gerry; that on or about December 10, 
J,dl8 the respondent went to Kennedy to her people, saying 
that she was coming back in a few days but that she did not 
return, and shortly afterward told the libellant that she 
would never come back to live with him; that the libellant 
went to see her about a month after that time and asked her 
if she wanted to come back to live with him and that she 
then told him that she did not and that she did not want to 
see him again and that she would never come back to live 
with him again. It does not appear from the testimony 
that the respondent had any reasonable cause for the deser- 
tion of the libellant, and while the testimony is not very full 
as to the circumstances of the desertion the cause for di- 
vorce would however seem to be fairly made out. The ques- 
tion of the jurisdiction of this Court to grant a divorce, how- 
ever, arises. Both parties were at the time of the marriage 
citizens and residents of the state of New Vork. The matri- 
monial domicile was there. The domicile of the respondoit 
has continued to be and stiU is in that state, and so far as 
the testimony shows she was nev^ in the state of Penn- 
sylvania. It appears from the testimony that the libellant 
came to Warren on the 26th day of December, 1918, about 
two weeks after desertion of the respondent took place. He 
states that he came down here to see how he liked it down 
here, and in answer to the question "Did you have employ- 
njent down here at that time?" he said "Yes sir" but in 
answer to the next question stated that he did not at that 
time have employmoit. He testified that subsequently he was 
employed here as drayman for G. C. Smith and for other 
employers. He has had a room here since that time and has 
been employed here part of the time and part of the time 
has also been working for his father on the farm near Gerry. 
The Act of March 13, 1815, 6 Smith Laws, 287, which 
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is the foundation of the jurisdiction of the Court of Common 
Pleas in matters of divorce in this state, makes advertise- 
ment afte* two returns of non est inventus equivalent to per- 
sonal service. It also provides that no person shall be en- 
titled to a divorce who is not a citizen of this state and who 
shall not have resided therein at least one full year previous 
to the filing his or her petition or libel. 

The 6th Section of the Act of April 26, 1850, P. L. 590, 
empowered the Courts of Common Pleas to entertain juris- 
diction of all cases of divorce for the cause of desertion or 
adultery, notwithstanding the parties were at the time of 
the commission of the offense domiciled in another state. 

The Act of March 9, 1855, P. L. 68 gives the same power 
and j urisdictibn to the Courts of Common Pleas for the cause 
of personal abuse and cruel and barbarous treatment. By a 
supplement of the last mentioned Act of April 22, 1858, P. 
L. 450, jurisdiction was extended to such cases where either 
of the parties were or might be at the time of the occurring 
of the cause domiciled in another state or country. 

The Act of June 20, 1893, authorizes the Courts of Com- 
mon Pleas to entertain jurisdiction of cases of divorce for 
all of the aforesaid causes where the wife is the libellant ;md 
is intermarried with a citizen of any other state or country 
but has been compelled to abandon the domicile of her 
husband. 

The Act of April 28, 1903, P. L. 362, amended by the 
Act of April 13, 1911, P. L. 60, provides that the Courts of 
Common Pleas shall entertain jurisdiction notwithstanding 
that the cause of divorce may have occurred in a foreign 
country or in a country, state or territory subject to the 
jurisdiction of the United States. 

All of these Acts of Assembly contain either the proviso 
that the applicant must be a citizen of this Commonwealth 
at the time the cause of divorce occurs or the proviso that 
at the time of exhibiting the libel the applicant shall be a 
citizen of this Commonwealth, and the further proviso tiiat 
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the applicant shall have resided within the state for tiie term 
of at least one year previous to the filing of the petition. 

The Act of May 9, 1913, P. L. 191, provides as follows: 
The several courts of common pleas shall have jurisdiction 
in any action in divorce, for any cause now or hereafter 
allowed by law, notwithstanding the fact that the marriage 
of the parties and the cause for divorce occurred outside of 
this commonwealth, and that both parties were at the time 
of the occurrence of said cause domiciled without this com- 
monwealth, and that the respondent has been served with 
the 'sabpoena only by publication as required by law. In 
such cases the libellant shall be a competent witness to prove 
his or her resid^ice within this commonwealth. 

' The said courts shall- also entertain jurisdiction of all 
cases of divorce from the bonds of matrimony, for any cause 
now or hereafter' provided for by law, when the libellant or 
applicant tov such divorce shall, at the time of filing the peti- 
tion tff libel in divorce, have befen a resident of this common- 
wealth for one year previous -to the filing of the petition or 
libel in divorce-'- 

■ In the case of Schultzberg v. Schultzberg, 31 Pa. 
County Ct., -Reports, 520, this court held that under the 
above cited Acts of 1815, 1850 and 1855, the Courts of Penn- 
sylvania have jurisdiction tO' determine the status of one of 
its citizens and the statiat relation of such citizen within the 
commonwealth to a non-resident thereof even though no per- 
sonal service or; notice is had upon said non-resident, the 
foundation of .this ruling being the right of the common- 
wealth to determine the status,Df ita own citizens by appro- 
priate legislation, .This case followed the case of Hull v. 
Hull, 8 District Reports, 420, in which it was held that the 
state has power by proper .judicial proceedings to determine 
the status of its citizens withoui; regard to the laws of other 
stfite^ but it may not .extend the. effects thereof beyond its 
own boundaries nor fix a status upon a non-resident without 
notice or consent, nor may it without jurisdiction of the 
person, affect vested property rights of said non-resident. 
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This case was decided iqnn the authority of the case of 
Maynard v. Hill, 126 United States, 190, in which it is held 
that the legislature of a territory may dissolve a marriage 
by divorce and change of status of the husband who was a 
resident of said territory, even though the cause arose with- 
out the same and no notice of such action was given to the 
wife; and on the auUiority of the cases of Cheeley v. Claytcm, 
110 United States, 701, and Pennoyer v. Neff, 95 United 
States, 714. We think the rule laid down by the learned 
Court of Crawford County in the case of Hull vs. Hull, and 
by this Court in the case of Scdiultzberg v. Schultzberg, 
was and is a correct st&tement of the lasr. 

In the case of Haddock v. Haddock, 201 United States, 
562, it was stated in the opinion of the Court that in -all the 
'states, with the possible exceptitHi of Rhode Island, the 
power to decree a divorce is recognized, based upon the mere 
domicile of the plaintiff, although t^e decree when rendered 
will be but operative within the borders oS the state, whel^ 
irrespective at any rights which may be givw aui^ dccx«e 
in other states. In sudi case, however, the iq^licant for the 
divorce must be a citizen of the rtate wherein he makes his 
application and must be domiciled therein as distinguished 
from having 4 mere temporary residoice. Unless so duni- 
ciled & decree for divorce wouH b« void fw want of juris- 
diction. 

Bell V. Bell, ISl United States. 175. 

Streitwolf V. Streitwolf, 181 United States, 179. 
Where there is no jurisdiction there is no authority to: 
pronounce judgment and consequently a judgment so en- 
tered is so but in form and similitude aad has no substance 
force or authority. 

Miltimore v. Miltimore, 40 Fa. 161. 
Tha^ is however, a line of cases in Pennsylvania h<Ad- 
mg that the Court has no jurisdiction to make a decree 
where it has no jurisdiction of the respondrat, and he there- 
fore could not be affected thereby. These cases are decided 
on the authority of Colvin v. Reed, 6S Pa. *75, and Roel v. 
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Elder 62 Fa., 808, which cases, however, concern the prop- 
erty rights of respondents where divorces had been procured 
in other states without notice to or jurisdiction ova* them. 

It seems to have been thought that i^e Act of May 9, 
1913 broadened the jurisdiction of the Courts of this state 
in actions of divorce, in that it provides that at the time o£ 
fihng the iibel the applicant shall have been a resident of 
this commonwealth for one year previous thereto but does 
not specifically require that the applicant must be a citizoi 
of this commonwealth, as do the previous Acts of Assembly. 
In Christmas v. Christmas, 24 District Reports, 349, it was 
held that the Act of 1913 was intended to give the Courts 
jurisdiction in cases where the Court has not jurisdiction 
of both parties nor jurisdiction of the subject matter, be- 
cause the marital domicile of the parties at the time tb.6 
cause arose, was outside the state. 

In the case of Clark v. ClaHc, 24 District Reports, 476, 
tfaft Court of Common Pleas of Fayette County made a simi- 
lajt xtilisff. 

In the case of Beckett v. Beckett, 24 District Reports, 
aZ, however, the Court of Common Pleas of Luzerne County. 
htH that the Act of 1913 made no change in the existing 
lav; that under the existing law jurisdiction of the respcmd- 
emt must be obtained in order to enter a decree and that 
service by publication, as prescribed by the statutes, such as 
to give jurisdiction of the respondent, could only be obtained 
against one who by reason of previous domicile is subject to 
the fews of the commonwealth in matters relating to his- 
Tnarriage or divorce. 

We adopt the construction of the case of Beckett v. 
Beckett, that the Act of 1913 does not change the existing 
law upon the subject of jurisdiction in divorce cases or en- 
large the jurisdiction. In our opinion, however, as previous- 
ly stated, and as held by this Court in the Schultzberg case, 
the Court previous to the act had jurisdiction to grant a 
divorce to a citizen of this commonwealth without personal 
service or notice to the respondent, and although the cause 



, Goot^ Ic 



184 ERIE COUNTY LAW JOURNAL [Vri. 

Devine vs. Devine 

of the divorce took place without the state, which would be 
valia in f ennsylvania, although not eniorcible under the full 
faith and creuit clause of the constitution of the United 
States in any other state. We think the Act of 1913 was 
passed to meet the decision to the contrary of the rule we 
have just stated in many of the common pleas courts in this 
state, some ot which are cited in the opinion in Beckett v, 
Beckett, but the act in effect merely confirms and reenacts 
the existing law. In the case of Clark v. Clark, supra. 
Judge Van Sweaiingen refers to the fact that in the case of 
Davenport v. Davenport, 17 District Reports. 1005, decided 
in 190S, he had held that to give the Courts of Pennsylvania 
jurisdiction in divorce the cause of action must have oc- 
curred within the commonwealth or both of the parties be 
domiciled heie, or there must be personal service within the 
state, or the respondent must have api)eared. 

In the case of Halpine v. Halpine, 62 Pa.- Sup. 
Ct, 80, it is said "Section 6 of the Act of April 
26, 1850, P. L. 590 gives the courts of the com- 
monwealth jurisdiction in such cases, but provider 
as a condition precedent to its exercise that, the 
applicant therefor shall be a citizen of this common- 
as provided by existing laws. Construing this clause in 
connection with existing laws in pari materia, it requires a 
bona fide residence animo manendi — a residence acquired 
with domiciliary intent — as distinguished from a mere com- 
ing into the state with the sole intent to abide there long 
enough to obtain a divorce and then return to the former 
domicile. This is the general interpretation of the wordS; 
'resides' and 'residence' as used in divorce statutes. See 
Hinds v. Hinds, 1 Iowa, 36, for an instructive discussion of 
that subject." 

Where a libellant in divorce comes into this state an^ 
files, her libel, averring that she is a citizen of Pennsylvania, 
the: burden is upon her to show that her place of residence 
was, within the commonv^ealth at the time she filed her libel 
and during the entire year immediately preceeding. 
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Heath v. Heath, 44 Pa. Sup. Ct 118. 
"To entitle a person coming into Pennsylvania from 
another state to a divorce it is not sufficient that such 
person simply remain here the required time. Somethinif 
more than the mere physical presence is required. This 
presence must be accompanied by the domicilary intention 
and this intention must be shown by evidence; it is not 
presumed." 

Roth V. Koth, 29 District Reports, 909 
. For a discussion, of the evidence necessary to establish 
th^ fact, of bona fide residence and domicile 

See Mauser v; Mauser, 59 Pa. Sup. Ct. 276. 
Shoemaker v. Shoemaker, 5 District Reports, 449. 
To summarize the discussion, we hold that under a 
proper construction of all of the Acts of Assembly upon the 
subject of jurisdiction in divorce, the Courts of Pennsyl- 
vania have jurisdiction to grant a divorce to an applicant 
who is a citizen of the state and domiciled therein, and who 
has had a bona fide residence therein with domicilary inten- 
tion for at least one year immediately preceding the filing of 
the libel, although the Court may not have jurisdiction of 
the respondent who may be a resident of another state mid 
served only by publication, and although the cause of the 
divorce may have arisen and the marital domicile may have 
been without the commonwealth, and although the libellant 
may not have become a citizen of Pennsylvania until after 
the cause of divorce has arisen. This is based upon the un- 
doubted right of the state to regulate the status of its own 
citizens within its borders. As other states, however, have 
th6 same right, a" decree in such a case would be valid and 
effective only within the boundaries of Pennsylvania and 
could not be enforced without the state. It would not be oper- 
ative as affecting any property rights. If the libellant in such 
a case should marry again and remove from Pennsylvania to 
another state, he or she would be subject to criminal prose- 
cution in such state if its authorities desired to so prosecute. 



■vGooi^Ic 



iMJ EBm <mnfnr law joubnal cvaL 

Dsvkie -n, Dsvlae 

Any children that there misrht be as the result of any subse- 
quent marriage would be illeffitunate in every other State of 
tiie umon except in Pennsylvania. These circumstances re- 
quire that, as was said in Schultzberg v. Schultzberg, the 
authority conferred by this legislation should be exercised 
with great caution. In such cases it is the duty of the Court 
to carefully inquire into the bona Mes of the residence, 
citizenship and domicile of the libellant. 

Hostater v. Hostater, 25 Dist. Reports 625. 
Snedaker v. Snedaker, 26 Dist. Reports, 117. 

The testimony in this case does not convince us that 
the libellant is a bona fide citizen of. Pennsylvania' or dwoi- 
therein, nor that he had a bona fide residence within 
the commonwealth for a year immediately preceding the • 
filing of his libel 

And now, to-wit, November 22, 1920, the divorce is 
therefore refused and the libel dismissed. 



QUIRE v. WOOD ET AL. 

Replevin— Act of 1901, F. L. 88— Affidavit of defense. 

An afHdavit of defense in replevin must state franUy and ttirly 
facts wtdch support t^e claim advanced and not le^ concinaions or 
meie inferences drawn by the defendant. 

ftule for judgment, No. 155 September Term, 1920. 
C. P. Erie County. 

, L. B. Torry f «■ Plaintiff. 

HIRT, J., January 6, 1921. 

The Act of April 19, 1901, P. L. 88, provides that a de- 
f^idant desiring to contest tiie title to, or right of possession 
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of iffoperty replevied, must ffle an affidavit of defense 
^'setting up the facts denying the plaintiff's title and show- 
ing his own title to s.-id goods and chattels" and authorizes 
the Court to eater judgment in favor of the plaintiff "for 
such goods and chattels as to which the Court may adjudge 
the affidavit insufficient." 

Plaintiff avers in substance that he bought the trucka 
in dispute at a sale on a distress for rent. This is the fact 
alleged by plaintiff upon which he bases his title. Neither 
of defendants, in the affidavit of defense filed, deny that 
there was such a sale or that the automobiles were there sold 
to pl^tiff, but aver in effect that the proceedings on dis- 
tress were irregular and that the sale therefore did not make 
good title in the plaintiff. To deny that plaintiff was a pbr- 
c&aser at ^the iiale would be setting up a fact denying plain- 
tiff's title, but to say that the proceedings were irreigularly 
oondooted or that the sale was unlawful is a statement of a 
lesal ^ohdOBion. 

We are of the opinion that the affidavit of defense filed 
by yach of the defendants is insufficient in that facts are 
not alleged, stating in what respect the proceedings on the 
distress were irregular. An affidavit of defense must state 
frankly and fairly facts that support the claim advanced, 
not legal conclusions or mere inferences drawn by affiant. 
Min«* V. Jackson, S4 Pa. Super., SI. 

Now, to-wit, January 6, 1921, leave is granted defend- 
ants to file supplemental affidavits of defense within ten 
days, failing which the rule granted September 14, 1920, for 
jud^nent for want ot sufficiait affidavit of defense, will be 
made absolute. 



■dovGooi^Ic 



188 ERIE COUNTY LAW JOURNAL [Vol. 

JARECKI V. MONTGOMERY. 

Practice— Pleadings— Practice Act of 1915— Counter- 
daim. 

Under the Practice Act of 1915 the right of a defendant to aef tip 
s counterclaim is restricted to actions of assumpsit. . . .■ : ■ 

Rule to strike off counterclaim, No. 478 September 
Term, 1920. C. P. Erie County. 

Caiarles A. Mertens for Plaintiff. . . - 

P. D. Hyner for Defendant 

HIRT, J., January 5, 1921. 

This is a rule to strike off a counterclaim set up by de- 
fendant 

The action is in trespass to recover the value of a mo- 
torcycle which, it is claimed, defendant converted to his «wh 
use. The affidavit of defense denies the conversion and 
claims the sum of $20.70 for repairs made on the motorcycle. 
The value of these repairs defendant seeks to make the sub- 
ject of a counterclaim. 

The general rule of law has always been that a set-off 
or countCTclaun is not allowable in an action of trespass, air. 
though there have been exceptions to this rule in a claas; of 
cases in trover and conversion. But whatever may have 
been proper practice in this respect prior to the Practice Act 
of 1915 it is certain that the right to set up a counterclaim 
is now restricted to actions in assumpsit by the 14th Section 
of that act. 

The matters alleged by defendant may be ccfvapetetit 
as evidence to rebut the allegation of conversion, yet, this 
being an action in trespass, they cannot constitute a claim 
against plaintiff which can be enforced in this action. 

The rule therefore granted October 18, 1920, is now, 
January 5, 1921, made absolute with leave to the defendant 
to amend the affidavit of defense to comply with the Prac- 
tice Act of 1915 within ten days from this date. 
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Equity — Contracts — Specific performance — Act of 1856, 
P. L. 532. 

An executory contract relating to the sale of land may be varied 
by parol so as to correct a description of the land, but when bo varied, 
must be considered wholly parol in the contemplation of the law and 
therefore, in the absence of estoppel, unenforceable by reason of the 
statute of frauds. 

A Court of Equity can only enforce an agreement specifically 
where the parties have agreed definitely on all its terms and left noth- 
ing to the future but performance. 

■ Bill for specific performance, No. 4 September Term, 
1919. C. P. Erie County. Sitting in Equity. 

. J. R. Haughney for Plaintiff. 

Miles R. Nason for Defendant. ' ' ' 

. HIRT, J., January 8. 1921. 

This is a bill in equity for specific performance of a con^ 
tract. From the testimony we find the following facts : 

FINDINGS OF FACT 

1. Hie contract, of which performance is demanded, is 
in writing, as follows : 

$50.00 June 4, 1919. Received from 

Erie Auto Paint and Trimming Co. fifty dollars toward the 
purchase price of property known as 1606, 1608 French St., 
and having a frontage of 62 1-2 feet and a depth of 123 feet 
6 in., purchase price being $6,000. Balance $5950 due within 
15 days. North Side Realty Co., Agts. 

Mrs. Minnie Brown. 

2. North Side Realty Company were the agents of 
Minnie Brown with full authority to negotiate and bind their 
principal. 

3. At the time of the execution of the above receipt- 
Minnie Brown was not the owner nor did she have an inter- 
est in the premises in Erie at 1606-1608 French Street. She 
wa«, however, the owner of the premises numbered 1607 
French Street. 
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4. It was int^ided to contract for the land «t 1607 
French Street, but through an error in drawing the alMve 
receipt the land was misdescribed. 

DISCUSSION. 

The act of April 22, 1856, P. L. 532 known as the Statute 
of Frauds, provides in the fourth section "all declarataons-r- 
of any lands — and all grants and assignments therwf shaQ 
be manifested by writing — or else to be void." Under tiiis 
statute the land must not only be sufficiently described to 
identify it, but the contract must be in writing or it is void 
and not enforceable. The land must be described in the 
agreement or the writing must contain a reference to a plan 
or other matter so that it can be identified and located and 
the description must be sufficiently definite within itself so 
as not to require the aid of parol testimony to identafy it. 
Agnew V. Southern Avenue Land Co., 204 Pa., 192 ; Bald- 
ridge V. George, 216 Pa., 213. 

In the case at bar it is attempted flrst, to reform the writ* 
ten contract by correcting the mistake in the description, 
and then to compel performance of the reformed instrument. 
A statute of frauds is designed to prevent fraud and it is 
argued with force that a strict construction of tiie statute 
as construed by the decisions will result in fraud as serious 
as that which the statute was designed to prevent. But 
whfle the admissibility of parol evidence under proper lin^ 
tations, to vary and even to contradict a written instrument 
Is sifttled law, yet it has not yet been determined that when 
an instrument has been rectified by the evidence, the Court 
may then decree specific performance of the agreement in 
the varied or corrected form. On the contrary, it has been 
decided in numerous cases that a court of equity cannot vary 
or rectify an executory agreement in writing for the sate of 
real estate and as thus varied, in the absence of an estoppel, 
specifically enforce performance of it Where a written 
agreement is varied by oral testimony, the whole contract, in 
legal contemplation, becomes parol and when, so converted i&- 
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to an oral contract, the statute declares it to be void. S. 
Z)sp. & T. Co. V. Coal & Coke Co., 284 Pa., 100. 

CONCLUSIONS OF LAW. 

1. The receipt, being an executory contract relating to 
the sale of land, may -be varied by parol so as to correct the 
description of the knd, bat when so varied, must be consid- 
ered as wholly parol and therefore unenforceable by reason 
of the statute of fraads. 

2. A Court of Equity can only enforce an agreement 
specifically where the parties have agreed definit^y on ail 
its terms, and let nothing- to tiie future but mere perform- 
ance. 

ORDER. 

The Bill ffled in this case is therefore, now January 8, 
1921, dismissed at t^e cost of complainants. 



TOWERS V. OWENS 

Landlord and Tenant — ^Defective Porch — Injury— Trespass 
Liability for Repairs. 

Where a landlord who has evrenanted to keep in repair dflmlsod 
premises, and where he employs a reputable carpenter and instructs 
him to make all necessary repairs, the landlord is thereby exonerated 
from M Utility to all persons in privity with the tenant who were 
afterwards injured through defective conditions in the demised tene- 
ment, resulting from natural decay. 

Motion for Judgment for Defendant on Whole Record on 
Disagreranent of Jory. No. 1142 October Term, 1915. C. P. 
Lackawanna County. 

M. J, Martin and R. W. Rymer, for plaintiff, 
C. P. O'Malley and G. D. Taylor, for defendants. 
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Smith, P. J., Specially Presiding, October 5, 1920.— "Hus 
was an action in trespass to recover damages for personal 
injuries to ttie wife of the plaintiff resulting from a fall to 
the grotmd from a porch in the rear of the southeriy half of 
a story above the basement of a house of defendant in Oly- 
phant borough, Lackawanna County, Pa., occasioned by the 
giving way of a porch raO against which Mrs. Owens was 
leaning at the time, which the ptainitffs allege was in a 
dangerously defective condition known to the defendent, 
which knowledge together with his failure \o repair renders 
him liable for all damages arising from such injury. 

While there may be some dispute as to whether Mr. 
Towers or his' wife was tiie tenant of the defendant, this is 
immaterial as it is clear that the time of the injury sued for 
both were in the occupancy of the premises as husband and 
wife under a lease with one of them from the defendant, and 
we do not understand from the argument there is any con- 
tention otherwise. 

The charge set forth in the declaration is that the de- 
fendant with knowledge that "said rail had become water- 
soaked, rotten, crumbled and unsafe, and insufficient to 
stand the wei^t of any person" for a period of three months, 
and his duty to repair it and render it secure and to warn the 
plaintiff's tenant of the dangers thereof, did knowingly, 
carelessly, negligently and wilfully demise the premises to 
the plaintiff, William Towera, as a residence, and so dehver- 
ed possession and permitted the plaintiffs to remain therein 
without such warning of such dangerous structure. 

A landlord is not liable for latent defects causing an in- 
jury to his tenant in the absence of a covenant for repairs by 
him, out of such relation alone neither such covenant or war- 
rants that the premises leased are tenantable are implied and 
if damages result to the tenant for failure to make such re- 
pairs, the lessor is not liable in the absence of such coven- 
ants: Levine v McClenathan, 246 Pa., 374; Davis v Pierce, 
52 Pa. Super Ct., 615. 

But if such lessor, at Vhe request of the tenant, makes 
repairs which he is under no obligation to do he is respon- 
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sible for such negUgence in the performance of his under- 
taking as results in injury to the tenant: Rehder v. Miller, 
35 Pa. Super. Co.. 344. 

And where a landlord employs a skilled artisan or me- 
chanic to make repairs he has discharged his full duty and is 
not liable for consequences if imperfect or defective work- 
manship by the person so onployed in the absence of evi- 
dence of employer's cooperation, instructions or interfer- 
ence : Meary v Abbott, 6 Riila., 256 ; Walden v Finch, 70 Pa. 
460. 

Two other principles apropos to the case at bar may be 
cited: 

(a) If the lessor fraudulently conceals the defects or 
fails to disclose latent defects known to him and not known 
to Uie lessee, not discoverable by reasonable inspection of the 
building, he is liable for injuries resulting therefrom. 

(b) If such defects are not known, nor by the exercise 
of reasonable care could have been known by either the les- 
sor or lessee, then any injury resulting therefrom must be 
regarded as caused by inevitable accident for which neither 
is liable: Schwalback v Shinkle et al., 97 Fed., 483. 

The term latent means : hidden, concealed, not visible 
or apparent, 5 Words & Phrases, 4011; and "patent" that 
which may be discovered by ordinary care and diligence, 6 
Words & Phrases, 5232. 

For our purposes we will consider that the defendant 
had notice of the dangerous condition of the railing, the fall- 
ing of which caused plaintiff's injury, by information from 
Robert Flarrons. his tenant of the same premises last pre- 
ceding the tenancy of the plaintiffs, and from the evidence 
of Parrons that these defects were "apparent so that any- 
body could see," further that the defendant agreed to repair 
it. There is no evidence that such defects were known to the 
defendant from hia actual visual observation. We think it 
is further sufficiently in evidence for us to consider a fact 
that defendant told plaintiffs l^t he had to repair the 
house before occupancy; gave that as a reason for asking 
$12.00 per month r^it; and did employ one Daniel Evans, a 
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carpenter, to mithe them, who actually did so includinK some 
upon allesred defective railing, although the two differ as to 
the time of the work, and the witness, Evans, says he was 
sixtewi or seventeen days at the work and when he got thru 
the railing was saf&and sound; that he "examined the rail- 
ing carefully for safety sake." That it so appeared and no 
patent defects were discemable to the plaintiff, William 
Towers, is supported by the latter's testimony as to its con- 
dition during his occupancy prior to the accident thus: 

Question. "Just looking at it (the railing) from day to 
day, what condition did it appear to be?" 

Answer. "It looked to be in good condition." 

He f^so replies to further inquiry : 

"Anybody could see it, it was in plain view." 

"To me it looked all right." 

"I have done a littJe carpenter work * * * a little off and 
on all my life." 

We are of the opinion that the above facts appearing 
from the evidence under the authorities cited, and many 
oOiers which could be, but unnecessary, legal negligence of 
the defendant was not proven and the rule for judgment in 
favor of the defendant should be allowed. 

And now, to-wit, October 5, 1920, rule for judgment for 
Uie defendant and against the Plaintiffs on the whole re- 
cord is now made aboslute. 



GLOVER V. ERRICK 

Practice Act of 1915 — Failure to serve Affidavit of Defense 
on Plaintiff. 

Theire is no proviaion in tlie Practice Act of 1916 that authorizes a 

judgment for failure to serve affidavit of defense. 

The iiling of an affidavit of defense without service thereof is a 
mere nullity, and the defendant is not entitled to the protection whicb 
the filing of an affidavit of defense and service thereof affords. 

The plaintiff is entitled to a judgment for want of an affidavit (tf 
defcaiBC 
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Rule for judgment for failure to serve affidavit of de- 
fense on plaintiff or his attorneys. No. 29 April Tom, 1920. 
C. P. Cameron County. 

Jdinson & McNamey for Rule. 

Nelson L. Allen, Contra. 

Mccormick, p. J., January 10, 1921: On October 29, 
1920, the plaintiff, by his attorneys, moved for judfrnent 
against the defendant for failure to serve his affidavit of de- 
fense upon the plaintiff or his attorneys. 

It seems that in response to the plaintiffs declaration, 
within the fifteen days required by section 12 of the prac- 
tice act of 1915, the defendant filed an affidavit of defense, 
but neglected to serve a copy upon the plaintiff or his at- 
torneys of record. The action is in assumpsit. The question 
for our determination is whether or not the plaintiff is ea- 
titled to a judgment against the defendant for his failure to 
serve his affidavit of defense, and that is the motion upon 
which the rule was granted. 

We do not find any provisions in t^e Practice Act of 
1916 which authorizes a judgment for failure to serve an af- 
fidavit of defense, and we have no rule of Court which au- 
thorizes a judgment for such a default. In our judgment the 
mere filing of the affidavit of defense without a service 
thereof as required by the Act, is a mere nullity and the de- 
fendant is not entitled to the protection which the filing of 
an affidavit and service thereof affords. The plaintiff would 
be entitled to a judgment for want of an affidavit of defense 
in accordance with the provisions of section 17 of tiie Act 
but we can find no authority which authorizes the Court to 
enter a judgment against the defendant for his failure to 
serve the affidavit of defense. The rule is therefore dis- 
charged. 
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Boroughs — Damages for Change of Grade — Appoint- 
ment of Viewers — Who May Petition as "Parties in Interest" 
— Statute of Limitations as Affecting Claim for Damages 
for Change of Grade— Acts of March 27, 1713, 1 Sm. L. 76; 
April 3, 1851. P. L. 320; May 16, 1891, P. L. 75; May 14, 
1915, P. L. 312. 

1. Where the petition for appointment of viewers to assess dam- 
ages arising from a chang^e of grade was filed within six years from 
the enactment of the ordinance authorizing such change, it was held 
not barred by the statute of limitations. 

2. When it is averred in a motion to revoke the appointment of 
viewers tiiat the damages claimed have been fully settled, and this 
averment is denied by answer, and no replication is filed nor testimony 
taken, such denial ds to be taken as true for the purposes of the argru- 
ment upon the rule. 

3. The heirs at law of the person who owned the property in 
question at the time the grade of a borough street was changed are 
such "persons interested" as are entitled to file a petition for the ap- 
pointment of viewers under the Acta of May 16, 1891, P. L. 75, and May 
14, 1915, P. L. 312. This ia true whether or not there has been ap- 
pointed a personal representative of the decedent. 

4. Although the heirs at law are proper parties to petition, as 
^ove, iiie award if any, must be made to the admdnistrator. 

Rule to show cause why appointment of viewers should 
not be set aside. Hearing on petition and answer. C. P. of 
Washington County, No. 189 August Term, 1919. 

Adolph L. Zeman, for Plaintiff. 

Erwin Cummins, for Defendant. 

BROWNSON, J., February 11, 1920.— On July 7, 1919, 
the widow and heirs at law of Edward E. Davis, deceased 
(whom we shall hereafter designate as the petitioners) made 
an application to this court for the appointment of viewers 
to make an assessment of damages in favor of all persons 
injured in the grade of Vine street in the borough of Can- 
onsburg. The petition averred that the petitioners are the 
widow and heirs of Edward E. Davis, and the owners of cer- 
tain real estate "affected by the change in the grade." View- 
ers were appointed as prayed, and on August 1, 1919, the 
borough came into court and prayed for a rule to show cause 
why, for certain reasons, the appointment of viewers should 
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not be revoked at the cost of the petitioners. This i*ule was 
answered by the petitioners, and the matter has been heard 
on the argument list upon the pleadings. 

The reasons for which the borough moves that the ap- 
pointment of viewers be set aside may be condensed into 
three points : (a) That the petitioners were not the owners 
of the property described in their petition at the time when 
the grading of the street was done, and therefore are not 
proper parties to institute this proceeding; (b) that all dam- 
ages occasioned to this property by the improvement were 
fully adjusted and settled by the borough with their prede- 
cessor in title, Edward E. Davis, the then owner; and (c) 
that, even if not so settled, the claim has been barred by the 
statute of limitations. We will take up these reasons in their 
inverse order. 

1. If the right to institute this proceeding la barred at 
all by limitation, this must be by virtue of the act of March 
27, 1713, 1 SnL L. 76, applying to the case in accordance with 
the principle stated in Ickes v. Leetsdale Borough, 247 Pa. 
394. Under that statute the period of limitation would be 
six years. But while the petition does not state the date at 
which the actual change of grade was made, it does show 
that the approval of the borough ordinance by which the 
new grade was prescribed took place on July 21, 1918, and 
this ordinance would not become operative until ten days' 
notice thereof was given by advertisement as provided by 
the act of April 3, 1851, P. L. 320. The presentation of this 
petition, b^ing within six years from the enactment of the 
ordinance, must be within six years after the grade was 
changed in accordance therewith. The facts now appearing 
upon the record do therefore not show that the bar of the 
statute has closed down, assuming that the facts of the case 
bring it within the principle of the decision above cited. 

2. To the averment that all damages were fully ad- 
justed and settled with the predecessor in title of the peti- 
tioners, they have responded in their answer to the rule with 
a denial of the allegation. There having been no replication 
to this answer, and no testimony taken on the subject, we 
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must, even if the question of fact thus raised is one to be 
determined by the court upon the present rule inst^d of re- 
ferrin^r it for determination to the viewers, (see Fulmer v. 
Railroad Co., 1 Co. Ct 46; Updegrove v. Railroad Co., S Co. 
Ot 74) assume for preset purposes the truth of the an- 
swer. We therefore decline to set the appointment aside 
upcm tills ground. In so doing we intend our decree to be 
without prejudice to any right of the borough to prove be- 
fore the viewers that the damages claimed have actually 
been settled and paid. 

S. The facts with respect to the objection that the peti- 
tioners Viien not the owners of the property at the time of 
the grading, and therefore have no standing: to petition, are 
in some confusion under the pleadings. The original petition 
does not aver that there has ever been any actual change of 
grade in front of the petitioners' property; it avers merely 
the mactment of an OTdinance fixing a grade, but does not 
aver that anything: was ever done in pursuance of thia ordi- 
• nance. The borous^, however, by its motion, brings upon 
the record tiie averment that the improvement (the cliange 
of grade) was done and completed long before the title of 
the petitioners as widow and heirs of Edward E. Davis be- 
came vested in them. In raying to this Avamaettt the 
aiawet of the petitioners to tiie rule makes averments which 
on th^ face aiq>ear to be contradictory. In tiie paragra]dl 
numbovd "1" they say t^at at the time the improvement 
was made they had sui^ an intereet in property as to make 
them proper parties, whereas in the paragraph numbered 
"3" they distinctly admit that at the time of the cranpleUon 
of the said improvement the title to the property was in E. 
E. Davis, »id it was thereafter that the petitioners beciuue 
its owners by inheritance. In view of the fact that tiie peti- 
tionos are the actors in this case and it was incumbent upon 
them to show thdr standing to petition, and of the fact that 
paragraph 3 of their answer is much more distinct and un- 
equivocal than paragraiA 1, we think we must take it as ad- 
mitted t^at this change of grade took place during the own- 
ership of E. E. I^vis, deceased. This being ao, any dau- 
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ages for injuries to this property would aecnie to Mr. Davis 
as the owner of it at the time; if assessed in his lifetime 
^ey would have been payable to him perscmally, while if not 
assessed until after his death they would have beoHne pay- 
able to his administrator and constitute part of his personal 
estate: Hays's Estate, 29 Pgh. L. J. 311; Wells v. Cowler, 4 
Conn. 182 ; Moore v. Boston, 8 Cush. 274. Therefore, if this 
proceeding were in the form of a conunon-law acti(ni, or gov- 
emed by the rules ^plicable thereto, it would seem dear 
that the petitioners would not be proper parties to initiate 
it, at least in their own names, because the rule governing 
such aetiMis is that "the party seeking redress at ctmunon 
law must be the party legally and not nio-ely equitably oi- 
titled,' and therefore actions for the recovery of money due 
to a decedent and forming part of his personal estate should 
be brougiit by his executor or administrator and not by his 
heirs : Frankem v. Heirs of Trimble, 6 Ps. G20, 621 ; and bo a 
proceeding commenced after the death of aa owner few* the 
assessmmt of compensation for an approioiation made In 
his lifetime under the right of oninent domain should (in 
the ahs^ice of a statutory proceeding giving any one dse tha 
right to petition) be instituted in the name of the executor 
or administrator: Mengell's Ex'r. v. Water Co., 224 Pa. 120. 
Ttie lo-esent proceeding is a statutory one, the remedy which 
dte petition intended to invoke being that originally granted 
and regulated by sections 1 to 6 of the act of May 16, 1891, 
P. L. 76, the provisions of which, so far as concerning bor- 
osgks, were re-enacted in the codification borough law 
paased May 14, 1915, P. L. 312. We must therefore turn to 
the words of the statute by which this partioilar ptocosikng 
is regulated, for the purpose of ascertaining who arv tlic 
proper parties to institute it 

TbB statute provides that viewers may be i^>pointed on 
petition of the municipality "or any person interested." 
What is meant by the phrase "person interested?" Is its 
meaning confined to a person who is entitled, in the capacity 
of fan owner at the time when the injury was done, to re- 
oeiTe damages? The subsequent provision that the vieiran 
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shall determine not only what the damages amount to, but 
also "to whom the same is payable," tends to indicate tiiat 
it was not the intent of the law that (when the petition is by 
some person other than the municipality which is to pay) an 
ascertainment of the fact that the petitioner is not the per- 
son entitled by law to receive and receipt for the damages 
shall be the end of the proceeding instituted by his petition. 
If this had been the intended meaning, it would have been 
prima facie more appropriate to employ a more speciiic and 
less general and comprehensive term than "any person in- 
terested." The reason for si>ecifying the municipality as a 
competent petitioner manifestly was that it is interested in 
having an assessment made of what it must pay. When the 
act couples with it "any person interested" as competent to 
petition, it is a fair construction of the language that it com- 
prehends every person who has an interest of such a kind 
that he will be affected by the assessment of damages and 
benefits. In the case at bar the petitioners are^ interested in 
the matter in two ways. In the first place, they are, subject 
to the rights of the creditors of their decedent, the equitable 
owners of whatever damages, over and above the benefits to 
the property if any, may be ascertained to be payable, £md 
the administrator to whom these will be payable will receive 
and hold them {subject as aforesaid) for tiieir use. In the 
second place, they upon the death of the decedent became in- 
vested by inheritance with the legal title to his real estate, 
and they hold the property, so inherited subject to its liabil- 
ity for whatever assessment may be made ujwn the property 
for the excess of benefits over injuries, if it be ascertained 
that the former exceed the latter, and they certainly are in- 
terested in causing it to be ascertained whether their prop- 
erty is liable to a claim for benefits, and if so the amount 
thereof, just as the municipality is interested in learning 
what if anything it has to pay as damages. 

In our opinion these petitioners are "persona interested" 
within the meaning of the law, and therefore are competent 
petitioners. It is perfectly clear, however, that if it shall 
be found that any damages are payable on account of injury 
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to the property, these must be awarded to the administrator 
of the decedent and not to the petitioners as his heirs. 
Whether there has or has not been an ^pointment of an ad- 
ministrator of this estate, does not appear upon the record of 
this case. If there has been, he will, by the force and effect 
of the public notice of the view which the statute providcB 
for, be made a party to the proceeding. If it should be made 
to appear that no such appointment has yet been made, thai 
whether the borough would have the right to have proceed- 
ings before the viewers stayed until it is made, so that there 
may be in existence a party legally representing any credi- 
tors of the decedent, to the end that the award giving or 
denying damages may conclude all persons having claims 
against or to the estate, or whether the statutory public no- 
tice would so affect the creditors, as cestuis que trust of a 
trust that is without a trustee, as to make it uicumb^it upon 
them to raise an administration in order that they may be 
represented, and to make an award of damages in favor of 
an administrator thereafter to be appointed, or a finding tiiat 
no damages are payable, as the case may be, conclusive be- 
tween them and the borough, are not questions raised upon 
the record as it stands. 

And now, February 11, 1920, after argument, the rule 
to revoke and set aside the appointment of viewers is dis- 
charged. 



ESTATE OF EDWIN E. WALKER. DECEASED 

Contracts — Resulting trust — Estoppel. 

R. U. Conger, F. G. Diffin and C. L. Walker contracted to buy all 

of the stock in the Erie Specialty Company owned or controlled by E. 
E. Walker; the aale was conaummated and stock certificates issued to 
tiiem. The company, however, paid the entire consideration for the 
transfer, to-wit, $30,000.00 of its preferred stock. In addition to Qm 
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'$lW,<)O0.0d hand payment, Conger, Diffin and C, L. Walker as part of 
.the consideration agreed to pay a mortsage mven by Erie Specialty 

Company tp T. M. Nagle amounting to $20,000.00 and mt^reat, wlucn 
'mortgage E. E. Walker had considered his personal deA)t. The Nagle 
'monrteaee waa not paid by Conger, Diffin and C. L. Walker personally, 
but waa ultimately paid by the company while they owned or controlled 
^atl of its stock. Conger. Diffin and C. L. Walker then sold this stock 
:to their personal advantage with the acquiescence of the company, 
whereupon the compuiy sought to collect from the estate of E. E. 
Walker the amount paid by it in satisfaction of the Nagle mortgage. 
. iHEXJ),! That tM corporation by paying to K. E. Walker the en- 
tire consideration for the transfer of the stock controlled by him was 
a' party to oie transaction; that a trust resulted and the company be- 
came Ute bqnitable owner of titia stock. That having acquiesced in the 
sale of the stock by Conger, Diffin and C. L. Walker to their personal 
advantage, the company is estopped from now setting up the fact that 
it is li separate and distinct entity to recoup leases for which they, the 
ownn*^ of all of the stock, were responsible. 

Exceptions to Auditor's Report, No. 78 February Tenu, 
1919., O. C. Erie County. 

' T. A. Lamb & W. P. Gifford for Accountants. 

:- ..Brooks, English & Quinn for Erie Specialty Co., creditor 

HIRT, J., December 81, 1920. 

"Riis matter is before the Court on exceptions to the 
auditor's report 

The claim of Erie Specialty Company is the sum of $30,- 
S78.12, the amount paid by the corporation in satisfaction 
of a mortgage given by it to T. M, Nagle. It is claimed that 
the estate is liable for the reason that the company executed 
this mortgage as surety for E. E, Walker and having paid 
the debt is entitled to reimbursement from E. E. Walker, 
the principal debtor. 

The following are the material facts : 

Prior to Octobei- 13. 1908, the capital stock of the Erie 
Specialty Company consisted of 700 shares, 350 of which 
were owned 'by Z. T. Brindley, 349 by E. E. Walker and one 
share by Clarence L. Walker. Both Z. T. Brindley and E. E. 
Walker made assignments of a small amount of stock to 
others, but nevertheless, after these assignments each 
owned or controlled 350 shares. Differences having arisen 
between Z,T. Brindley and E. E. Walker, a special meeting 
j>f tiie stockholders was held on October 13, 1908, and, all of 
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the stockholders being present, it was unanimously reatdved 
that the directors be authorized to deliver to T. M. Nagle a 
naortgage for $20,000.00, payable five years from October 1, 
1908. The execution of a series of notes maturing semi- 
annually from said date were also authorized to cover inteiv 
est pa}'ments at seven per cent, as well as a bond in the sum 
of $25,000.00, conditioned on tiie payment of the mortgage 
and notes. 

The mortgage, notes and bond executed by the corpor- 
ation were delivered to T. M. Nagle pursuant to a resolution . 
of the dii-ectors and E. E. Walker deposited with T. M. Nagte 
certificates for 350 shares of stock as further security fot' 
the tewi, whereupon T. M. Nagle paid to E. E. Walks- $20,- 
000.00. The $20,000.00 raised on this loan together with 
$4,000.00 raised by E. E. Walker from another source were 
paid to Z. T. Brindley for 350 shares of stock owned or con- 
trolled by him and certificates for the Brindley stock were 
issued to E. E. Wulker. After this transfer, the books of 
the coinpany show 687 shares in the name of E. E. Walker, 
11 shares in the name of his son, Clarence L. Walker, and 
one share each in the names of his daughters, Mary E. 
Steiner and Jessie Walker. 

Notwithstanding the fact that tiie corporation gave its 
mortgage to T. M. Nagle and paid the interest notes as fhey 
came due, E. E. Walker always considered this loan as his 
personal debt. No entry of the obligation was made on the 
books of the corporation until November SO, 1912, and then 
only in a record called a private journal. The record is as 
follows: 

"To make entry in placing on the books a mortgage 
held by T. M. Nagle for $20,000.00, we debit surplus ac 
count with the amount (opposite surplus account) $20,- 
000.00, (opposite mortgage payable) $20,000.00. 

While this mortgage is a lien on the Erie Specifdty 
Company it has been held by Edwin Walker as a per- 
sonal debt when he purchased the interestsof Z, T. 
Brindley." 
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The mortgage was unpaid on February 8, 1917, and on 
that date E. E. Walker gave an option to Clarence L. Walker 
and Frank G. Diffin to purchase within thirty days "my 
stock in the Erie Specialty Company amounting to $68,- 
700.00 for $30,000.00" with the condition that they pay par 
for his daughter's shares and that they pay a debt of ?4,- 
000.00 at Erie Trust Company and conditioned also that 
they pay the mortgage debt of T. M. Nagle and save E. E. 
Walker harmless from claims which the corporation might 
. have against him. This option was extended and finally ex- 
ercised, but by agreement with a change of parties, viz: 
Clarence L. Walker, Frank G. Diffin and R. U. Conger and 
with a change of consideration, $3,000.00 in pref^red stock 
of the company instead of cash. 

A further agreement (Exhibit U) was executed by E. 
E. Walker on May 7, 1917, as follows: 

"For in consideration of One ($1.00) Dollar and 
other consideration to me paid by F. G. Diffin, C. L. 
Walker and R. TI. Conger, I hereby agree that on receipt 
from them of Thirty Thousand ($30,000.00) Dollars of 
the preferred stock of the Erie Specialty Company, that 
I will transfer to the said three parties named, Eighteen 
Tliousand Seven Hundred ($18,700) Dollars par value 
of the common stock of the said Erie Specialty Com- 
puiy, and also assign and transfer to them, my interest 
in Fifty Tnousand ($50,000) Dollars par value of the 
said stock now held by B. B. Nagle and the Erie Trust 
Company, as collateral security for cerlain loans." 

A certificate for $30,000.00 preferred stock was issued 
to E. E. Walker by the Company and the stock of E. E. 
Walker was sold according to the terms of the above agree- 
ments. The minute book of the corporation shows the fol- 
lowing in relation to the issue of this stock : 

"Resolved by the directors that $30,000.00 of the 
preferred stock of the Erie Specialty Company be issued 
to Edwin Walker in consideration of the assignment by 
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him to the Erie Specialty Company his Ice Cream Dish- 

er Patents and Tumbuckle Patent for which claim is 

now pending:." 

After the sale of the stock of E. E. Walker, R. U. Con- 
ger, P. G. Diffin and Clarence L. Walk«* owned all of the 
stock in the corporation and composed its Board of Directors. 

The auditor found that Erie Specialty Company is not 
entitled to participate in the fund for distribution for the 
distribution for the following reasons: 

1. The claim of Erie Specialty Company is barred by 
the Statute of Limitations. 

2. If the Brindley stock was held by decedant as 
trustee for the Corporation the purchasers of the stock 
from him took it subject to the same trust. 

The above findings of the auditor are the subjects of the 
exceptions filed by Erie Specialty Company to the report of 
the auditor. 

The difficulties in this case arise from the fact that the 
stockholders have ignored the distinction between holders 
of all of the stock, and the corporations as a separate and dis- 
tinct entity. The will of the corporation has been subju- 
gated to tho will of the stockholders in control, and the in- 
formality with which its assets have been dealt with, has 
resulted in confusion. 

The finding of the auditor that the i^ationship of 
Trustee and Cestui que Trust existed between E. E. Walker 
and the roiporation, might be sustained if it were not for 
the construction put on the transaction by E. E. Walker 
himself. He took the Brindley stock in his name; he con- 
sidered the mortgage loan of the company to T, M, Nagle, 
his debt and allowed an entry to be made on a private jour- 
nal of the company to this effect. Hia attitude as to his li- 
ability for their payment of this loan in the absence of any 
record showing how the corporation regarded the relation- 
ship in our opinion fixes him the principal debtor and the 
company the surety. Where one gives a mortgage on his 
property for the benefit of another the relationship of prin- 
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cipal and surety usually arises. Wesley Church vs. Moore, 
10 Pa. 273. 

But we are of the opinion that the relationship between 
£. E. Walker and tiie company as to this lo^i, does not de- 
cide the right of the company to recover. E. E. Walker re- 
ceived no b^iefit from the payment of the Nagle mortgage 
by the company, but on the other hand if the claim of ex- 
ceptants be allowed his estate will be compelled to pay back 
to the corporation more than he received for all of his stock. 

A scrutiny of the facts surrounding the transfer of the 
stock by E. E. Walker to Dif fin, Conger and C. L. Walker has 
an important bearing on the real question involved. Out- 
standing in importance is the fact that when E. E. Walker 
transferred his interest in 687 shares of stock in the com- 
pany to Diffin, Conger and C. L. Walker, the company paid 
the mtire consideration; it issued direct to E. E. Walker 
$30,000.00 of its preferred stock. There is no evidence from 
which even an inference arises to the affect that Diffin, 
Ctmgtir and C. L. Walker paid any of the consideration. On 
the minutes of the corporation, it must be noted that it was 
attempted to give the color of regularity to the transaction 
by authorizing the issue of this stock for patents held by 
E. E. Walker, but this was merely a subterfuge and the real 
object of the issue of $30,000.00 preferred stock by the com- 
pany was to consumate the transfer of the E. E. Walker 
stock to Diffin, Conger and C. L. Walker. If then the cor- 
pwation furnished the entire consideration for the transfer 
of this stock with knowledge, the corporation was a party to 
the transaction. 

From these facts all of the essentials of a resulting trust 
appear. The stock was paid for wholly by. the corporation 
and when assigned to Diffin, Conger and C. L. Walker they 
hdd it merely as trustees for the corporation. The duty then 
devolved uptm the corporation to pay the Nagle mortgage 
in accordance with the terms of sale of this stock imposed 
by E. E. Walker. The fact that Diffin, Conger and C. L. 
Walktt% holding this stock in trust for the <company, sold it 
to their personal advantage with the acguieiscence vad otm- 
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sent of the corporation, has no bearing on thia caae. The 
corporation is bound by the acts of Diffin, Conger and C. L. 
Walker and cannot now set up the fact that it is a distinct 
entity to recoup losses for which they are responsible. 

And now, to-wit, December 31, 1920, the exceptions of 
Erie Specialty Company to the report of the Auditor are 
overruled, the report is confirmed and distribution awarded 
accordingly. 



COMMONWEALTH v. REDMOND 

Constitutional Law — Art. 1. Sec. 1, of the Constitution of 
Pennsylvania— Act 21 July 1919, P. L. 1084— Veneral 
Disease Advertisements — Police Power — Question for 
Jury. 

1. The Act 21 of July 1919, P. L. 1084, prohibiting advertisements 
relating to the treatment of disease of the generative orgwis is not 
violative of Section I, Article I, of the Constitution of Pennsylvania, 
which provides that "all men are bom equally free and independent 
and have certain inherent land indefeasible rights among wMch are 
those of enjoying and defending life and liberty, of acquiring, posses- 
sing and pi'otccting property and reputation, and of pursuing their 
own happiness." 

2. A statute making it a crime to advertise the treatment or cure 
of venereal diseases is a valid exercise of the police power of the 
Bt«t«, because it is against public policy to advertise that such diseases 
can be easily and cheaply cured. 

3. Whether or not a newspaper advertisement setting forth that 
the advertising physician gives "the new 606 blood treatment" and 
that he has treated 2000 men in six years, falls under the Act 21 July 
1919, P. L. 1084, is a question for Uie jury under tiie evidence sub- 
mitted. 

In the Court of Quarter Sessions of Berks County. 

No. 53, March Sessions, 1920. 

bidictment, trial and verdict of guilty under Act 21 July 
1919, P. L. 1084. 
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Motion for arrest of judgment and rule for new trial. 

H. J. Dunn for motion and rUle. 

Robert Grey Bushong for Commonwealth. 

Opinion by Wagner J., July 30, 1920.— The defendant 
was indicted and found guilty under the Act of July 21, 1919, 
P. L. 1084. The advertisement upon which the indictment 
was based is as follows : 

(Photograph of Dr. Redmond) 
DR. REDMOND, Specialist. 
I see and treat ^1 patients 
personally. I use my own name 
and recent and true photograph. 
Six years in Reading. 2,000 . 
men treated in Reading. 
RHEUMATISM CURED 

OR MONEY REFUNDED 



THE NEW 606 GIVEN 
FOR BLOOD TREATMENT 



Any Disease or Ailment any 
man has is what I treat. 



DR. REDMOND 
Men's Specialist 
Office— 524 Penn St. 
(Over Hanover Shoe Store) 

Office ( ^■^^- ^- ^° 8 P- ^■ 
„ / Sunday by appointment 
( Consultation Free 

Defendant filed a motion in arrest of judgment and a 
rule for a new trial. The reason assigned for the arrest of 
judgment is that the act is unconstitutional because it vi- 
olates Section 1, Article I of the Constitution of Pennsyl- 
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vania, which section provides that "all men are bom equally 
free sad independent and have certain inherent and inde- 
feasible rijrhts, among which are those of enjoying and de- 
fending life and liberty, of acquiring, possessing and pro- 
tf.cting property and reputation, and of pursuing their own 
happiness ;" and that the right to engage in the practice of 
medicine is a property rij^t which the said Act of Assembly 
violates. 

This same question under a similiar constitutional pro- 
vision came up for decision in State v. HoUinshead, 151 Pac. 
710. There, on page 711, we have: "The next point pre- 
sented is that the act is unconstitutional and void, in that 
it is class legislation, and is a violation of t^e constitutional 
guaranty of equal protection of the law. This may well be 
considered in connection with the final proposition that the 
act is void because it is not within the legitimate scope of 
the police power of the state and is a violation of the con- 
stitutional provision that no person shall be deprived of life, 
liberty, or property without due process of law. For many 
years it has been recognized by publicists and legislators 
that some drastic action Is necessary to check certain social 
evils and to protect youthful and inexperienced humanity, 
not only from easy access to vicious and immoral practice, 
but also from the schemes of designing men, who, for the 
sake of financial profit, would prey upon the calamities of 
the. unfortunate who have sowed the wind and reaped the 
wliirlwind. Further than this, it has been thought that the 
act of spreading broadcast, hy means of advertising, the idea 
that certain venerea! diseases are easily and cheaply cured, is 
against pubic policy, in that it has a decided tendency to 
minimize unduly the disastrous consequences of indulging in 
dissolute action. These views were evidently the moving 
principle of our legislators in the passage of the act under 
discussion. The purpose of the act is clearly in the interest 
of the public morals. It is not class legislation, for it applies 
to all who may be engaged in a like business. Similiar legis- 
lation has been held valid in other states, upon both con- 
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tentions." In People v. Byrne, 168 N. Y. Supp. 682, at' ja^ge 
686, it is stated: "A statute makinsr it a crime to advertise 
of the treatment or cure of venereal diseases has been held to 
be a valid exercise of the police power of the state, as it is 
against public policy to advertise that such diseases can be 
easily and cheaply cured. 'It has a decided tendency to mini- 
mize unduly the disastrous consequences of indulging in dis- 
solute action.' State v. HoIIinshead, 77 Or. 473, 477, 151 
Pac. 711. See also People v. Kennedy, 176 Mich. 384, 395, et 
seq., 142 N. W. 771, Ann. Cas. 1916A, 895. The defendant 
in the HoIIinshead case could have claimed, as does this de- 
fendant that his act in advertising was in the interest of the 
people who could be benefited by his treatment; but that 
is not the question which determines the constitutionality 
of statutes." 

The reason for a new trial that requires consideration 
is that the court erred in its charge to the jury in giving 
undue prominence to the contention and testimony of the 
Commonwealth, and did not sufficiently refer to defendant's 
testimony. 

It is admitted that the aforesaid advertisement had ap- 
peared in the News-Times, a newspaper of the city of Read- 
ing, on November 11, 1919, and that it was ordered to be 
inserted by the defendant as a paid advertisement. The 
question, therefore, on this admission arose as to wheth^ 
this was an advertisement covered by the Act of Assembly. 
The commonwealth to show that it was such an advertise- 
ment, called as witnesses Dr. C. P. Henry and Dr. E^dgar S. 
Everhart. Dr. Henry is a practicing physician of the city of 
Reading, of eleven year's experience, a graduate of the me- 
dical school of the University of Pennsylvania, and chief of 
the State Genital Urinary Dispensary of this district. He 
testified that 606 is a common term for a preparation known 
as salvarsan, which is a preparation of arsenic especially giv< 
en for the treatment of syphilis. That syphilis is a blood 
disease. He then stated how 606 was administered. Dr. 
Everhart is a practicing physician of thirteen years' stand- 
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iiiS> a graduate of the medical school of the University of 
Pennsylvania. 

and is the Assistant Director of Venereal Diseases. He 
stated that 606 is a prei>aration of arsenic that is intravened 
in the veins and is used principally for the treatment of sy- 
philis, and that it is a blood treatment. 

Both doctors laid stress upon the fact that 606 was 
principally used in the ti'eatment of venereal diseases. Upon 
cross-examination they testified that it may be used for the 
' treatment of other diseases, but still emphasized, as in direct 
examination, that the principal use therefor was for venereal 
diseases. 

Defendant complains because the court did not call at- 
tentton to the fact that 606 may be used in the treatment of 
other diseases. We left to the jury the question whether 
this advertisement, in view of the testimony given, was an 
advertisement that fell under the act of assembly. It was 
for that reason that we called attention to the principal use 
of 606, especially since the advertisement called attention to 
the fact that in the six years that the defendant had been 
in Reading he had treated 2,000 men, that he was a "Men's 
Specialist," and that "any disease or ailment any man has 
is what I treat." The only witness on the part of the defend- 
ant was the defendant himself. 

In view of the nature and character of the advertise- 
ment, and the statement by both commonwealth's witnesses 
that the principal use of 606 was for the treatment of ven- 
ereal diseases, the testimony of deferidant himself, and the 
addresses of counsel to the jury wherein they in detail re- 
viewed the evidence, we charged as we did : Commonwealth 
V. Wertheimer, 23 Pa. Superior Ct. 192. We instructed the 
jury to consider the evidence carefully both on the part of 
the Commonwealth and on the part of the defendant. 

Motion for arrest of judgment and rule for new tiial 
discharged. 



■dovGooi^Ic 



212 ERIE COUNTY LAW JOURNAL tV»l. 

IN RE MARY A. SILVERTHORN 

Lunatics — Appointment of Guardian — Purpose — Act 
of May 28-1907, P. L. 292. 

Under the Act of ALay 28, 1907, it must be ^own that by reason 
of mental weakness respondent is unable to take care of her property 
and in consequence thereof is liable to dissipate or lose the same. A 
guardian wilt not be appointed for the purpose of forcing a higher 
standard of living on re^ondent against her will, so long as she has 
t>ul!icient mental capacity to protect her property from dissipation and 

Petition for Guardian for feeble-minded person, No. 878 
February Term, 1921. C. P. Erie County. 

M. Levant Davis for Petitioner. 

HIRT, J., February 3, 1921. 

This is a contested application for a guardian for an al- 
leged weak minded person heard on petition and answer.' 

Under the Act of May 28, 1907, P. L. 292, before an es- 
tate can be taken from the owner and transferred to a 
guardian, it must be established that the respondent is so 
weak in mind that she is unable to take care of her property 
and in consequence thereof is liable to dissipate or lose the 
same and to become a victim of designing persons. 

The testimony in this case does not disclose these es- 
sentials. Respondent has the normal mental faculties of a wo- 
man of eighty-four and is not in danger of losing or dissipat- 
ingher property from any cause whatever. In fact the avowed 
purpose of the petition is not to protect her property, but to 
enforce further expenditures out of the funds availaWe for 
her support and maintenance anQ to provide comforts which 
she does not now enjoy. 

However desirable this result might be, in providing for 
the welfare of the respondent, it is certain that the above 
act cannot be invoked to enforce, through a guardian, a high- 
er standai'd of living for respondent against her will, so long 
as she has sufficient capacity to protect her property from 
dissipation and from designing persons. While she has such 
mental capacity she must be allowed to live as she chooses. 

The petition is therefore, now February 3, 1921, reused 
at the costs of petitioner. 
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Negligence — Husband and Wife — Master and Servant 
— Liability of Husband for Wife's independent Torts — 
Master and Servant as Joint Defendants — Acts of June 3, 
1887, P. L. 332; June 8, 1893, P. L. 344; May 25, 1887, P. L. 
271; April 11, 1848, P. L. 536. 

1. A husband is nut liable in damages for an independent tort 
committed by his wife. 

2. The dictum of Hess v. Heft. 3 Superior Ct. -582, to the effect 
that the acts of June :i, 1887, P. L. 332. and June 8, 1893, P. L. 344, 
have not altered the common law rule which makes the husband liable 
for his wife's independent torts, is not supported by later decisions. 

3. It is proper in a case like the present one to join as defend- 
ants in one action the servant who actually committed the tort by 
reason whereof damages are claimed, and the master who is re- 
sponsible on tiie doctrine of respondeat superior. Each is primarily 
liable for the same tortious act, and their joinder as defendants does 
not infringe their rights. 

4. It is a question whether successive actions against master and 
servant, for the same tort, could be sustained. (Betcher v. McChesney, 
265 Pa. 394.) 

Motion for judgment non obstante veredicto. C. P. of 
Washington County, No. 317 May Term, 1917. 

Lloyd 0. Hart and T. Jeff Duncan, for the Plaintiff. 

Wiley & Marriner and Hamilton & Pipes, for the De- 
fendant. 

Brownson, J„ February 11, 1920. — The defendants are 
husband and wife. The husband was on January, 26, 1917, 
the owner of a motor car, used in and for the business of 
carrrying passengers for hire, of which business he was the 
proprietor. The wife, in the course of this business, was on 
the day aforesaid engaged in operating this car, upon a pub- 
lic street in the borough of Burgettstown, as the servant of 
her husband. The car, while so being driven by her, collided 
with a car belonging to and driven by the plaintiff, with the 
result that certain injuries were inflicted upon the plaintiff 
and upon his car. | The jury have found that the collision, 
and the injuries resulting therefrom, were caused by negli- 
gence in the manner in which Mrs. Kalcic operated her 
husband's car, and have rendered a verdict for damages 
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against both of the defendants and in favor of the plaintiff. 
The defendants have moved for judgment non obstante vere- 
dicto, having upon the trial presented a point in writing ask- 
ing for binding instructons in their favor. The question in- 
tended to be raised by that point and upon this motion, re- 
lates to the right of the plaintiff to maintain a joint action 
against these defendants for the injury complained of. 

The plaintiff justifies the bringing of the suit against 
the defendants jointly upon two grounds. His first position 
is that the defendants being husband and wife, and the neg- 
ligence complained of being a tort committed by the wife in 
her husband's absence and without his actual participation 
in or direction to commit it, both are liable in a joint action 
therefor ; the wife because it was her own personal tort, and 
the husband because the modem legislation respecting the 
rights and liabilities of married women has not taken away 
nor modified the husband's common-law responsibility for 
his wife's torts. In support of the latter proposition plain- 
tiff's counsel have cited to us a dictum, contained in the 
case of Hess v. Heft, S Pa. Superior Ct. 582 to the effect that 
the acts of June 3, 1887, P. L. 332, and June 8, 1893, P. L. 
344, have not altered the common-law rule that a husband is 
liable- for a tort committed independently by his wife. In 
this broad and unqualified foi-m, this dictum, the words of 
which probably go beyond what was the thought of the writer 
would be opposed to what was said by the Supreme Court in 
Kuklence v. Vocht, 21 W.N.C. 521 ; and later cases lay down 
the doctrine that under the act of June 8, 1893, P. L. 344, a 
husband is not liable in damages for an independent tortcom- 
mitted by his wife: Gustine v. Westenberger, 224 Pa. 455, 
460; Whitehouse v. Wisser, 40 Co. Ct. 463; Smith v. Mach- 
esney, 238 Pa. 538, 541 ; Hinski v. Stein, 68 Pa. Superior Ct. 
441 ; Grouse v. Lubin, 260 Pa. 329, 333, 334. The grounds 
for holding the latter view are reasoned out in the opinions 
of Judge Haymaker, in Whitehouse v. Wisser, and Judge 
Head, in Hinski v. Stein, as restinguponthedoctrine,ce3sante 
ratione iegis, cessat ipsa lex. We think, in view of the fact 
that Mr, Kalcic had no actual participation personally in his 
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-wife's tortious act, which was not committed by his direc- 
tion, that the mere relationship of husband and wife does not 
in this case render him liable, jointly with her, for that act. 

The other gi-ound upon which the plaintiff stands is the 
existence of the relation of master and servant, which was 
and is undisputed; the position being that the wife is liable 
xor her own personal negligence, and the husband, under the 
rule of respondeat superior, is also liable for It, because it 
was committed by her while acting as his servant in the 
course of his business, and, each being liable therefor, they 
are properly joined as defendants in the one action. 

The defendants' position is that, while the master and 
the servant may be sued severally for an injury occasioned 
by the latter's negligence, they are not liable to suit jointly 
when the negligent act was not in any way actually partici- 
pated in by the former, and his only liability is in the char- 
acter of master, under the maxim respondeat superior. 

According to a distinction drawn in some of the cases, 
the instances in which the master and Sei-vant are not jointly 
suable are those in which the injury was wilfully inflicted by 
the servant, in the absence, and without the direction of the 
master. For a rule that a joint suit cannot be maintained 
for such an injury there would be a substantial reason. As- 
suming the facts to be such that each is liable for the injury, 
because in inflicting it the servant did not go entirely out- 
side the course or scope of his employment, yet the causes 
of action against them would be different in their natures : 
the right of action against the servant for a wilful injury 
would be in trespass vi et armis, while that against the 
master would be in trespass on the case: Drew v. Peer, 93 
Pa. 234, 240, 241. Inasmuch as the Procedure Act of 1887, 
P. L. 271, in prescribing one statutory form of action for 
injuries formerly redressable in trespass vi et armis and 
trespass on the case, made no change in the causes of action, 
this reason would probably still hold in Pennsylvania. In 
the case at bar, the plaintiff, in one part of the statement of 
claim, when describing the negligence of Mrs. Kalcic, uses 
the word "wanton," coupled with other adjectives, This 
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word has various meanings. In the connection in which it 
is uaed, and interpreting it in the Kght of the immediate con- 
text and of subsequent clauses in the statement, we are of 
opinion that it was not used for the purpose of averring;, and 
that the statement as a whole does not charge that Mrs. 
Kalcic inflicted a wilful and intentional injury upon the 
plaintiff, but that the gist of the cause of action stated is 
negligence. At the trial no evidence to show a wilful or in- 
tentional injury was offered, the claim tiiere advanced by 
the plaintiff being for compensation for an injury occasion- 
ed by negligence purely. 

The precise question which we have to consider, then, is 
whether when a servant, while engaged in work for the 
master, performs it in a negligent manner, whereby a third 
person is injured, and the servant is liable for such injury 
because the lack of care which caused it was his own person- 
al neglect of duty, while the master is also liable therefor be- 
cause he is under the law responsible for the servant's negli- 
gence, these respective liabilities can be enforced in one 
action. 

We have not been referred to, and have not discovered, 
any decision upon this precise question in Pennsylvania. 
The cases in this state which have been cited to us by counsel 
for their bearing upon it are not in point, because not involv- 
ing the strict principle of respondeat superior. The ques- 
tion was raised by counsel but not decided by the court in 
Durkin v. Coal Co., 171 Pa. 193. There is a dictum, favor- 
able to the plaintiff, in Wenger v. Rohrer, 3 Pa. Superior Ct. 
596, but we have not found any case the decision of which 
depended upon a determination of the question. The au- 
thorities in other jurisdictions are in great conflict They 
may be found collected in 26 Cyclo. of L. & P. 1545 ; 28 L. R. 
A., note on page 441 ; 12 L. R. A. (N. S.) 675, and 25 Id. 356. 
See also 18 Ruling Case Law, Sec. 241. The editors of these 
publications do not seem to agree as to where the weight of 
authority lies. If we lay aside the cases which did not turn 
upon this question, the number of actual decisions, in state 
and federal courts, may be found to be greater against than ■ 
in favor of the maintenance of joint actions. 



■vGooi^Ic 



II.} ERIE COUNTY LAW JOURNAL 217 

C. A. Elleoberger v. Martin T. Kalcic et al. 

In view of Uie conflict of authority upon the question in 
hand, it is necessary to apply to it the rule of reason. Tlie 
grounds upon which the cases that deny the right to main- 
tain a joint action rest this opinion may be classified under 
four heads. i ! ; 

(1) It is said that although the servant and his master' 
are eadi liable for one and the same act of negligence, one 
cause of action does not exist against them, for the reason 
that the master is not in fact negligent; that it is not ac- 
curate or correct to say that the negligence of the servant 
is the negligence of the master, the accurate statement be- 
ing that the law, on ^x>unds of public policy, imposes upon 
the master liability for it to the same extent as if it were 
his own negligence, but that it is not his negligence, even in 
legal intendment; and hence, as the grounds upon which 
they ^e held liable are different, it is improper to sustain 
one action against them jointly. It seems to us a refinement 
to say that because the legal liaibility of a master, who mor- 
ally may be without fault, results from the fact that the law 
holds him responsible for his servant's negligence, the cause 
of action against him is always different from what it would 
have been if the neglect to observe care had been his own; 
and that it is not accurate to say that in no case is the ser- 
vant's failure to exercise due care by legal intendment re-' 
garded and treated as the negligence of the master. Negli- 
gence ia a breach of the legal duty to observe due care in 
what one is doing. When the owner of an automobile sends 
it out, in charge of his servant, for the purpose of having it 
traverse public streets and highways in and for the prosecu- 
tion of his business, he himself causes that automobile to be 
taken to and put in use at a place where its use involves 
danger from it to other persons. The driving of it upon the 
streets is in law his act, under the principle qui facit per 
alium, facit per se, because he has employed the servant to 
do that very thing. He is thus himself the cause of a situa- 
tion which exijoses others users of the highway to the 
dangers that are necessarily incident to the operation there- 
on of such a machine, and from this it appears to us to follow 
that there rests upon him a duty to have the mat^ne oper- 
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ated in such a careful maimer as will not expose others to 
dangers that are not necessarily incident to its proper use, 
and that this a primary duty resting upon him by reason of 
the fact that he is at the time in control of and engaged in 
operating the machine through his own servant He may 
delegate or entrust the performance of this,duty of UUcing 
care to the servant wjio drives the machine, and then the 
servant, while in the observance of due care, will be perform- 
ing the obligation which thus rests upon the master, as well 
as the like obligation which rests upon himself personally 
as the actual driver, while, if the servant omits to use such 
care, there occurs a breach of primary duty on the part of 
each. As applied to negligence in such a case the rule of re- 
spondeat supmor is not a mere arbitrary rule of law ; it has 
a substantial basis in the idea that he who undertakes to do 
a certain act by and through his servant, thereby assumes 
the duty of having it done with due regard for the safety of 
others, the very same duty that he would assume if under- 
taking to perform it personally; and if, instead of accom- 
panying his servant and seeing personally to the perform- 
ance of this duty, he trusts its performance wholly to the 
servant, the latter's neglect to exercise due care constitutes 
a failure of performance of the master's duty. It seems to 
us that in such a case as the present one the cause of action 
against the master — neglect to perform the duty of due care 
— is the same whether the carelessness was that of the mas- 
ter personally or that of his servant to whom he had en- 
trusted the performance for him of his duty, and hence that 
this cause of action is the same as the cause of action against 
the personally negligent servant. 

Upon the question of the joinder as a defendant of one 
whose liability for a tort is created by a rule of law, with the 
defendant who personally committed it, we are not without 
an analogy in this state, which indeed goes further than the 
principle above stated. Prior to 1848, and while the Act of 
April 11, 1848, P. L. 536, was in force, a husband was liable 
for his wife's torts. For torts committed by her out of his 
presence, and without his direction, she was herself liable 
because they were her own torts, and he was also liable be- 
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cause he was her husband — not for any personal fault of 
his own, but simply because the law, as a matter of policy, 
imposed on him a liability for her acts. His situation, with 
respect to his liability for torts which created also a liability 
upon the part of his wife, was thus closely analogous to the 
liability of a master for the negligent tort of his servant. 
And yet it was never considered in Pennsylvania that there 
was any difficulty, arising out of the fact that the husband's 
liability and that of the wife for the same tortious act rested 
upon these different grounds, about the enforcement of them 
in one and the same action. An instance of such an action 
is found in Quick vs. Miller, 103 Pa., 67. It may be said 
that previous to ttie act of June 3, 1887, P. L. 332, the joind- 
er of the husband with the wife was necessary in any event, 
because a married woman could not then be sued alone. But 
if it had been thought that, while they were both liable for 
the same tortious act, the causes of action against them 
were different, so as to render incongruous the joinder of 
two such liabilities in the same action, such incongruity 
would have been avoided by bringing one action against 
them jointly to recover, on the cause of action against the 
wife, a judgment de bonis uxoris, (See Baker v. Lukens, 36 
Pa. 146) and a separate action to recover a judgment de 
bonis propriis against the husband upon his liability. 

(2) It is said that evidence is required to make out a 
case against the master, which is not requisite as against 
and does not affect the servant. This is true. As to the 
servant, it is sufficient to show simply that he did the negli- 
gent act which caused the injury, while as to the master 
it is necessary to show further that the doer of the 
act was his servant and did it in the course of his employ- 
ment as such. But it is likewise true that if the master has 
directed the servant to do an act which in itself constitutes 
negligence, or to do something in a particular manner which 
amounts to negligence, and the servant, in the master's ab- 
sence, carries out such instruction, an exactly similiar differ- 
ence exists with respect to the evidence that is necessary to 
establish their respective liabilities ; and yet in such a case 
all the authorities concede that an action against them joint- 
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ly is maintainable. This reason seems to lack substantiality. 

(3) It is said that the measure of damagBs recoverable 
agrainst the servant and against the 'master may be dif f ea-- 
ent; the negligence of the servant may be so gross as to 
make him liable for more than the mere compensation which 
would be the Umit of the liability, under the rule of respcm- 
deat superior, of a master who was not personally at fault. 
We can see no di^iculty or embarrassment, arising from 
this point, under the principles of Pennsylvania law; for the 
rule here is that when defendants, jointly sued and alt liable 
for exemplary damages, are not equally blameworthy, such 
damages are to be assessed according to the acts of the most 
innocent defendant, and that if any of the joint defendants 
be not liable for exemplary damages (though one or more 
others may be,) no such damages can be included in the ver- 
dict: McCarthy v. DeArmit, 99 Pa. 63, 72. The result, then, 
of joining in one action a defendant who has so conducted 
himself as to be liable for exemplary damages, with a de- 
fendant who is not so liable, is simply that the plaintiff 
thereby restricts himself to a claim for compensatory dam- 
ages merely against both. We may add that in this case no 
proof was offered to establish a liability of Mrs. Kalcic for 
more than compensation, and the jury were not asked to 
give anything more, and such sompensation would have been 
the measure in a separate action against Mrs. Kalcic. 

(4) It is said that where the master is comi>elled to pay 
damages for a negligent act of his servant he has a right of 
action over, against the servant, to recover indemnification, 
and if they are jointly sued, and a judgment rendered 
against them as joint tort feasors, such judgment would be 
an obstacle in the way of the master's recovery over from 
the servant. If the declaration in the case charges both de- 
fendants with actual participation in the negligence, the 
judgment doubtless would have this result, t>ecause it would 
import an adjudication that the master was an actual joint 
tort feasor, and might prevent him from showing the con- 
trary in his suit against his servant. But where, as in the 
present case, the statement of claim does not charge the 
master with any personal act of negligence, but distinct^ 
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cbarges that the actual negligence was that of the servant 
alone, and invokes, as the ground of the master's liability, 
the rule of respondeat superior, a joint judgment against 
the master and servant would, so far as we can see, import 
no adjudication of anything that would be an obstacle in the 
way of his suing the servant after having been compelled to 
pay the judgment, upon the ground that liability for the 
damages so recovered and paid was imposed upon him by his 
servimt's default in the performance of a duty delegated to 
the latter by the master. In the present instance, the mas- 
ter and servant are husband and wife, and no suit for reim- 
bursement can be maintained by the former against 
the latter, at least while the marriage relation 
exists but as it might be that this relation would 
have the effect of merely suspending the right 
to sue until its dissolution (Grace's Estate, 158 
Pa. 521), we have considered the matter upon the assump- 
tion that the right to indemnification would arise. 

None of the objections stated in the decisions which we 
have examined having, in our opinion, such substantiality as 
to exhibit, at least under the legal principles and the system 
of practice and pleading which obtain in Pennsylvania, any 
incongruity in the entertaining, upon facts and circum- 
stances such as exist in the present case, a joint action 
against the master and servant, or showing that any sub- 
stantive ri^t of either defendant would be prejudiced 
thereby, or any practical difficulty or confusion would arise 
therefrom, why should such action not be entertained? The 
master and servant are in this case equally liable for the ne- 
gligent act which the servant committed, and the extent of 
their liability is identical — to render compensation for the 
actual injuries caused by such n^ligence. Why then, 
simply for the reason that this negligence, without having 
been participated in by any act of the master, is imputed to 
him by the law, with the same effect with respect to his 
liability to the injured party as if he had taken actual part 
in it, should the plaintiff not be permitted to sue the parties, 
both of whom are liable to him, in a joint action? It is in- 
deed a question whether he can in separate actions recover 
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judgments against each. In Betdier v. McChesney, 255 Pa. 
394, a person injured by the negligent act of a servant, after 
recovering against the servant a judgment which remained 
unsatisfied, sued the master, and Mr. Justice Stewart re- 
marked (page 396) that this was "but the splitting up of a 
single cause of action which the law will not allow," and 
again (pp. 398-9) that "it is a familiar principle that a single 
tort can be made the basis of negligence only in a single 
action." The opinion distinguishes between the case of ac- 
tual joint tort feasors who have participated, epch by his 
own concurring personal negligence, in causing an injury, 
and who may be sued separately and successively until satis- 
faction is obtained from one of them, and the case of master 
and servant where the tort is the personal act of the servant 
but imputed to the master, who has a right of recourse 
against the servant, which brings him into privity with the 
latter when sued. "The party may," it says on page 398, 
"sue either master or servant, the one for actual negligence, 
the other for imputed negligence, but it by no means follows 
that if he sue the one and obtain judgmwit, that he can 
afterwards sue the other on the ground that he had not real- 
ized on the judgment obtained." The assignment of error 
which was sustained in that case was to a refusal of the trial 
court to admit an offer of the record of the action and judg- 
ment against the servant made for the expressed purpose of 
restricting the plaintiff to the amount of that judgment in 
his recovery against the master, which offer the appelate 
court holds ought to have been admitted; but the opinion 
contains a decided intimation that the recovery of the sepa- 
rate judgment against the servant was a bar to the action 
against the master. If this be so, it would follow that either 
the injured party should be permitted to join master and 
servant in one action, or that he must in all cases elect to 
pursue the property of one or other of them alone. Take an 
instance in which each owns property but the propOTty of 
neither is sufficient in value to compensate the plaintiff in 
full, while these separate properties will be adequate, collect- 
ively, for this purpose: in such case justice requires that 
the injured party be permitted to recover against both, 
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and if he cannot do this separately, he must do it in a joint 
action. Neither Betcher v. McChesney nor any other 
Pennsylvania case that we have encountered holds that such 
a joint action cannot be maintained, and the reasoninf in the 
case mentioned seems to us to lend support to the position 
that it may. 

Confining the application of what we have said to the 
facts of this case, we think that, as has already been indi- 
cated, the liabilities of these defendants, for one and the 
same injury caused by negligence in the operation of this 
automobile, are not so dissimiliar in nature as to produce an 
incongruity when made the subject of one suit, and th&t in 
such a case as this, under the pleadings and the evidence, 
and the law of this state, no injurious result to 
either defendant will be caused thereby; that in the 
language of Schumpert v. Railway Co., 66 So. Car. 332, 95 
Am. St. R. 802, quoted in 18 Ruling Case Law. Sec. 241 : 
"Both are liable jointly, because from the relation of maatw 
and servant they are united or identified in the same tor- 
tious act resulting in the same injury." The right of a mas- 
ter to sue the servant for reimbursement of damaged i>aid 
for an injury caused by want of care in such a case is not 
based (like the right of action in a case like Lohr v. Phillips- 
burg Borough, 156 Pa. 246, or Dutton v. Laiisdowne Borough, 
198 Pa. 563, 566) upon the theory that the duty of the latter 
to the public or the person injured is primary and that of Wie 
former secondary ; on the contrary, as was said in Betcher v. 
McChesney, supra, the master is primarily, and not merely 
secondarily, liable. Its basis is the duty which the servant 
owes to his master to render faithful service and properly 
perform all duties and obligations which the master c<mfides 
to him. It is a breach of l^is duty which gives rise to the 
servant's obligation to indemnify the master. As each of 
them is primarily liable for one and the same act of negli- 
gence, we can see no reason why the plaintiff should not 
have his remedy against both in a joint action. Whether, if 
the master has to pay the judgment, his claim over against 
the servant could, in view of the mutual relatimia existing 
between them be asserted by means of the proceeding for 
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subrogation (See Ackerman's Appeal, 106 Pa. 1, 5; Miller's 
Appeal, 119 Pa. 620, 631 ; Lack. T. & S. D. Co. vs. Gomer- 
inger, 236 Pa. 179, 188,) or would have to be the subject of 
an independent action, we need not consider. In either ev^it 
the liability to the injured party and the amount thereof 
would "be settled by the judgment, not only as between the 
defendants and the plaintiff, but also as between the defen- 
dants themselves. The sustaining of the joint action would, 
in no way that we can see, injuriously affect the rights of 
any party. 

The conclusion to which we have come upon the merits 
of the main controversy makes it unnecessary to discuss the 
argument for the plaintiff that a motion for binding in- 
structions, is not the proper method of taking advantage of 
a misjoinder of defendants, or the reply on the defendants' 
behalf thereto, that the request and motion are grounded 
upon the evidence in the case and the facts disclosed thereby, 
and not ui>on the writ or the statement of claim, and raise a 
question not of mere misjoinder of parties but of a mis< 
joinder of causes of action. 

Upon the whole case, we are of opinion that the motion 
of the defendants must be denied. 

And now, February 11th, 1920, after argument the mo- 
tion of the defendants for judgment non obstante veredicto 
is overruled and denied, and the prothonotary is directed to 
enter judgment upon the verdict on payment of the jury fee. 



KAUPHOLD V. KAUFHOLD 

Divorce — Practice — Rule for Answer. 

In an action in divorce, when respondent has entered an appear- 
ance, libellant should rule respondent to file an answer before mwinjr 
for tlM appointment of a master and proceeding ex parte. 
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Kaufhold v. Katifhold 

Motion to strike off appointment of Master and to file 
answer, No. 167 Febraury Term, 1921. C. P. Erie County. 

Franklin B, Hosbach for Plaintiff. 

J. M. Sobel and Esther Israel Katten for Defendant. 

HIRT, J., February 8, 1921. 

This is a petition by respondent to strike off the ap- 
pointment of a master and for leave to file an answer. 

The subpoena was served on respondent personally on 
December 8, 1920. On December 22, 1920, an appearance 
was entered for respondent, but no answer was filed. On 
January 10, 1921, one week after the return day, on motion 
of Ubellant, a master was appointed. 

Undef the rules of this Court in force prior to July 15, 
1916. {when the present rules were adopted) a respondent 
was required to file an answer within 20 days after appear- 
ance, failing which, the cause was determined ex parte. And 
notwithstanding the fact that the rules of Court now in force 
do not contain a similiar provision, the practice prescribed by 
the former rule has been-followed in this Court. 

We are of the opinion that respondent in this case 
should be allowed to file an answer and proceed with her 
defense, inasmuch as the application has been made without 
unreasonable delay and no rights have accrued to libellant 
which it would be inequitable or unjust to disturb. 

It would seem to be the better practice, in every case 
where respondent has entered an appearance, for libellant to 
rule respondent to file an answer before proceeding ex 
parte, especially since the Act of May 8, 1919, P. L. 164, 
under the terms of which, a subpoena may be served as late 
as the return day. 

And now, February 8th, 1921, the prayer of petitioner 
is granted with leave to the respondent to file her affidavit 
of defense within fifteen days from this date. 
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PAYNE V. LEWIS 



Affidavit of defense — Specific averments — Practice Act 
of 1915, Section 8. 



Rule for judgment, No. 485 September Term, 1920. C. 
P. Erie County. 

P. V. Gifford for Plaintiff. 

Marsh, Eaton & Baur for Defendant. 

ROSSITER, P. J., February 8, 1921. 

This is a rule for judgment for want of sufficient af- 
fidavit of defense . 

The affidavit is defectve in form rather than in sub- 
stance. The allegation of the plaintiff's statement is that 
he loaned the defendant two hundred dollars. The defense 
is that the passing of the two hundred dollars was nut a 
loan, but was a payment on the purchase of buckwheat. 

Section 8 of the Act of 1915 provides that "The affi- 
davit shall answer specifically each allegation of fact vtiidi 
is not admitted. Sections 2, 3, 4 and 5 are not answered 
specifically, but denied generally. In our oinnion they iritoold 
be answered specifically. While sections 6 and 7 of the af- 
fidavit of defense set up what ihe defense really is, we think 
it would be a more substantial compliance with the Practice 
Act to answer each allegation specifically; hence the rule 
for judgment for want of sufficient affidavit is now, Feb- 
. ruary 8th, 1921, made absolute, unless within ten days the 
defendant files an affidavit in compliance witti the views 
here expressed. 
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COUNTY OF ERIE, EX REL ELSIE JAMES v. GUY H. 
FOX, SHERIFF 

Health — Place of Quarantine for Veno-eal Disease — Act 
ot July 17, 1919, P. L. 1010. 

Under ttie Act td July IT, 1919, F. L. 1010, and the revolution of 
the Stat« Department of Health dated Au^st 6, 1919, adopted in 
accordance therewith, a prisoner in the County Jail having ayphilis 
may be qoanmtined in the jail when in the opinion of the County Med- 
ical Representative the character, occupation, habita or neglect of 
trcatinent and method to protect others, malte the infected person a 
menace to puUic health. 

Habeas Corpus, No. 488, February Term, 1921. C. P. 
IMe County. 

H. Bedford Duff for Plaintiff. 

HIRT, J., February 11, 1921. 

A writ of habeas corpus was awarded on petition of 
relator. 

The material facta disclosed by the testimony are the 
following:: Relator was committed to the Erie County Jail 
by the Mayor of the City of Erie on February 4, 1921, on a 
charge of disorderly conduct (the specific offence committed 
bang that of soliciting) . On February 5, 1921, a discharge 
from custody, signed by the Mayor, was delivered to the 
Sheriff. Relator, however, was not discharged from the 
jail on this release for the reason that after commitment 
therein she was quarantined there by a State Health Officer. 
On January 26, 1921, relator, under the name of Vera Wood, 
had been examined by the local State Clinician and a Wasa- 
ermen test made, with a result of one-half plus positive. 
The Acting County Medical Representative of the State 
Department of Health testified that the result of the exam- 
ination on January 26, 1921, indicated a positive test of 
syi^ilis and that such persons are usually regarded as a 
menace to health. He also stated that it was proper to de- 
tain this girl under quarantine as a venereally infected p^- 
aon and that in his opinion she should be so held. 

The Act of July 17, 1919, P. L. 1010, names certain di»- 
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eases and declares them communicable. It also provides that 
"the Department of Health may, when it deems it necessury 
to safeguard human life and health, declare as communica- 
ble, diseases additional to those hereinbefore above speci- 
fically so declared" and provides the procedure to be followed 
by the Board of Health in adopting such resolution declar- 
ing other diseases to be communicable. It is admitted that 
the following regulation was properly adopted by the De- 
partment of Health in accordance with the procedure pre- 
scribed by tiie above act. 

Resolution approved August 6, 1919 : "From and after 
the passage and promulgation of this resolution, gonorrhea, 
and syphilis in its primary and secondary stages and chan- 
croid are declared transmissable diseases subject to quaran- 
tine when in the opinion of the attending physician or the 
County Medical Representative of the State Department of 
Health, the character, occupation, habits or neglect of treat- 
ment and method to protect others, make those infected 
menaces to public health." 

This resolution declares that a person having this dis- 
ease shall be subject to quarantine when in the opinion of the 
attending physician or the County Medical Representative 
the person infected is a menace to public health. In view 
of this provision of the resolution, the testimony of the State 
Clinician to the effect that relator is innocuous has no bear- 
ing on the question as to whether or not she may be quar- 
antined. The resolution specifically states that this question 
must be decided by either the attending physician or the 
County Medical Representative of the State Board of Health. 
And the testimony of the County Medical Representative to 
the effect that the relator is a prox>er subject for quarantine 
as a ven^eally infected person decides the question of the 
propriety of quarantine. 

Ilie only other question in the case is whether or not 
relator can be quarantined in the County Jail. The address 
of relator appearing in the clinic record of January 26, 1921, 
is "jail" ; there is no evidence that she has a home where she 
might be quarantined, nor is there evidence of the existence 

. ,GooqIc 



U.] ERIE COUNTY LAW JOURNAL 229 

Count)' of Erie, ex rel Elsie James v. Guy H. Fox, Sheriff. 

of any other place provided for such quarantine. The record 
shows relator to be a police character; it is admitted she was 
arrested for soliciting; she has no occupation and has not re- 
ceived treatment since her examination on January 26, 1921. 

Under these circumstances we believe that the action 
of the Health authorities in quarantining relator in the jail, 
where they found her, is a reasonable exercise of the power 
vested in them under the Act of Assembly. 

The writ is, therefore, now, to-wit, February 11, 1921, 
discharged at the cost of the relator. 



COMMONWEALTH EX REL., WILLIAM L SCHAFFER, 
ATTORNEY GENERAL VS. M. T. WILKINS 

Mandamus — Jurisdiction — Constitutional Law. 



tiff. 

The Act of June 18, 1895, P. L. 203, relating to Taccination, as 
amended by the Act of June 5, 1919, P. L. 399, is' constitutional. 

The township of Millcreek, in the County of Erie, is a munici- 
pality within the meaning of the Act of June 18, 1895, P. L. 203, as 
amended by the Act of June 5, 1919, P. L. 399. 

The Actof Junel8,1896,P.L.203, as amended by the Act <rf June 5, 
1919, P. L. 399, provides a full and complete remedy for its violation 
and mandamus will not lie to enforce its provision. 

Mandamus. C. P. Dauphin County, No. 9 Commonwealth 
Docket, 1920. 

Wm. I. Schaffer, Attorney General, and Bernard J. 
Myers, Deputy Attorney General, for Plaintiff, 

J. B. Cessna and Milloy & Gilson, for Defendants, 

Henry, P. J,, 52nd Judicial District, specially presiding, 
January 10, 1921. 

The relator has asked for a peremptory writ of man- 
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damus directed to the defendants and designed to compel the 
said school directors to enforce the provisions of Section 12 
of the Act of June 5th, 1919, P. L. 399, relating to vaccina- 
tion of school children. Two of the defendants, namely 
George Simms and J. W. Hughes have filed an answer aver- 
ring that they are and at all times have been ready and 
willing to enforce the provisions of the said Act of Assembly 
but are overruled by the remaining directors who are in the 
majority. The remaining defendants, namely, M. T. Willdns, 
Burt "niomas and J. Ross Barney, a majority of the board of 
school directors of said School District, have filed an Answer 
raising questions of the jurisdiction of this court to enter- 
tain this proceeding, the constitutionality of the Act of 
Assembly, and the propriety of this proceeding to enforce 
the provisions of said Section 12 of the Act of 1919. The 
case is before the court upon petition and Answers. 

From these pleadings the Court finds the following 
facts: 

1. The defendants, M. T. Wilkins, J. W. Hughes, George 
Simms, Burt Thomas and J. Ross Barney, are school direc- 
tors of Millcreek Township School District in the County of 
Erie and State of Pennsylvania, and as such, charged with 
the management and administration of the schools of said 
District. 

2. At a meeting of the said Board of School Directors on 
February 24th, 1920, the following resolution was adopted: 

"It is moved and carried that we instruct our secretary 
to instruct all our teachers in Millcreek Township to receive 
to the, various schools all children in good health who are 
presented by parents or guardians." 

3. The said school directors have neglected and refused 
and do neglect and refuse to enforce the provisions of Sec- 
tion 12 of the Act of June 18th, 1895, as amended by the Act 
of June 5th, 1919, P. L. 399, in that scholars are admitted to 
the schools without the certificate of Vaccination, or with- 
out previously having had small-pox, in violation of the pro- 
hibition of said Acts of Assembly. 

4. George Simms and J. W, Hughes, two t>f the said 
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school directors, have been and are willing to enforce the 
provisions of the said Acts of Assembly but they are over- 
ruled by a majority of said board, namely, M. T. Wilkina, 
Burt Thomas and J. Ross Barney. 

DISCUSSION. 

The defendants contend that the Court of Common 
Pleas of Dauphin County has no jurisdiction in this case. It 
is true that the Act of June 14th, 1836, P. L. 626, gives to 
the several courts of Common Pleas in this Commonwealth, 
jurisdiction in mandamus, "in and for the resepctivecounty." 
The Act of June 8th, 189S, P. L. 345, relating to mandamus, 
gives jurisdiction to the courts of common pleas of the 
respective counties with an enlarged jurisdiction to the 
Courts of Common Pleas of Dauphin County for the issu- 
ance of writs directed to certain officials of the Common- 
wealth, and concluding section o:^ this Act provided for the 
repeal of all Acts inconsistent therewith. This was follow- 
ed by the Act of 1899, P. L. 84 which again extended the 
jurisdiction of the Court of Common Pleas of Dauphin 
(^<ounty to issue writs of mandamus to certain other public 
officials ; and this power was again further extended by the 
Act of June 19th, 1913, P. L. 526. It will be noted that these 
extensions of the power of this court in cases of mandamus 
do not necessarily assume that the Commonwealth is a 
party, but their purpose would seem to be to confer juris- 
diction upon this Court in cases where the public officials . 
mentioned may be neglecting or refusing to perform their 
public duties. 

The Act of April 7th, 1870, P. L. 57, provides that "The 
Court of Common Pleas of the County of Dauphin is hereby 
clothed with jurisdiction throughout the state for the pur- 
pose of hearing and determining all suits, claims and de- 
mands whatsoever at law and in equity, in which the Com- 
monwealth may be party plaintiff, for accounts, unpaid bal- 
ances, unpaid liens, taxes, penalties and all other causes of 
action, real, personal and mixed." There is nothing in this 
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Act inconsistent with the said Act of 1893, but on the con- 
trary it is designed to give this court jurisdiction in all 
cases in which the Commonwealth is the party plaintiff, and 
the Commonwealth being the party plaintiff to this suit the 
Court has jurisdiction to hear and determine the case. 

The Act of Assembly of June 18th, 1895, relating to 
vaccination has been held to be constitutional in Stull vs. 
Reber, 215 Pa. 156; Commonwealth vs. Aiken, 64 Pa. Sup. 
Ct 96; Commonwealth vs. Gillan, 65 Pa. Sup. Ct. 31, and 
these decisions are authority for the constitutionality of the 
later Act of 1919. 

The contention that the said Township of Millcreek is 
not a municipality within the meaning of said Acts of 189i> 
and 1919 is without merit. Townships have been denom- 
inated quasi corporations but they are none the less munici- 
pal divisions, and this has been repeatedly recognized by the 
courts of this state. Union Township vs. Gibboney, 94 Pa, 
534; Potter vs. Shields, 200 Pa. 241; Brown vs. Electric 
Light Co., 208 Pa. 353 ; McCormick vs. Hanover Township 
246 Pa. 169. 

The remaining contention of the defendants is that this 
proceeding cannot be sustained for the reason that its plain 
purpose is to enforce the provisions of the said Act of 1895 
as amended by the Act of 1919, and that the said Acts them- 
selves have provided the methods by which they are to be 
enforced and the penalties to be incurred for their non-en- 
forcement. Irrespective of the provisions of Section 13 of 
the Act of March 21st, 1806, 4 Sm. L. 332, we take the law to 
be that where an act otherwise indifferent is made penal by 
legislative enactment, the remedy provided by the Act for 
its enforcement is exclusive and remedy by injunction or by 
mandamus is not available unless some purpose is to be serv- 
ed in addition to the simple enforcement of the provisions of 
the Act of Assembly. 

We can easily conceive of circumstances under which a 
writ of mandamus could issue or possibly aninj unction might 
lie, for thepurpose of compelIingi>erformanceof the mandates 
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of an Act of Assembly, but in such cases, as indicated, there 
must be something at issue in addition to the enforcement 
of the statute. In the case before us the Act of 1895 as 
amended by the Act of 1919, has sweeping provisions for 
Its enforcement, entaiUng penalties, and imprisonment for 
non-payment, and making school directors, among others, 
subject to these penalties. We must, therefore, conclude 
that the Act of Assembly has provided the means for its 
enforcement and that mandamus will not lie in this case. 

It is with great reluctance ttiat we are compelled to 
reach this conclusion for the three directors are acting in 
open defiance of the plain mandate of the Act of Assembly, 
bu^ if the penalty provided by the Act is insufficient or in- 
effective, the fault is in the Act itself or its enforcement, 
and the remedy lies with the Legislature. 

CONCLUSIONS OF LAW. 

The Court also states the following Conclusions of Law: 

1. The Court has jurisdiction of the subject matter and 
the parties in this case. 

2. The Act of Assembly of June IStii, 1895, P. L. 203, as 
amended by the Act of June 5th, 1919, P. L. 399, is constitu- 
tional. 

3. The Township of Millcreek, in the County of Erie, is 
a municipality within the meaning and intent of said Acts of 
Assembly, 

4. The said Act of 1895, as amended by the Act of 1919 
provides a full and complete remedy for its violation and 
under the facts of the case before us, a peremptory writ of 
mandamus cannot issue. 

And now, to wit, January 10, 1921, the prayer of the 
Petitioner for a peremptory writ of mandamus is refused 
and the petition of the relator is dismissed. 
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DESMOND V. KEYSTONE RUBBER 
MANUFACTURING CO. 

Affidavit of defense — Sales — Sales by description — Rigtkt 
of in8i>ection before payment — Act of 1915, P. L. 566, 
Section 47. 

The purchaser has generally the right to an inspection and an 
examination of the goods in order to determine whetiier they are the 
quality contracted for. It is the duty of the seller to afTord an oppor- 
tunity for on inspection and if such is not afforded or inspection pre- 
vented by the acts of the seller, there is no proper performance of the 
contract. 

Where goods are bought by description the buyer has tlie right to 
examine the same before making payment, and if the seller rcfuaes to 
allow the buyer an opportunity to examine the goods an aSidavit of 
defense which sets up such refusal is sufficient. 

Rule for judgrment, No. 281 Fd&ruary Term, 1921. C. P. 
Erie County. 

Sherwin & Carroll for Plaintiff. 

Gunnison, Fish, 'Gifford & Chapin for Defendant. 

ROSSITEB, P. J., January 14, 1921. 

This is a rule for judgment for want of sufficient affi- 
davit of defense. 

It appears from the plaintiff's statement that on June 
29, 1920, the plaintiff sold a Quantity of rubber sheets to de- 
fendant; that on July 7th and 22nd, 1920, the rubber was 
shipped to Erie upon bills of lading with drafts attached; 
that upon arrival of the shipments at Erie, the defendant 
was notified and requested to honor the drafts and take up 
the bills of lading, but refused to do so ; that afterwards the 
plaintiff on October 28th served a notice that it would sell the 
shipments for defendant's account and hold the defendant 
liable for damages incurred unless it honored the draft and 
received the shipments, but defendant refused to honor ttie 
drafts or receive the shipments ; that the same were recon- 
signed to New York for the reason that there was no market 
for the sale of rubber in Erie and New York City afforded 
the best market for the sale of the same, and that the rub- 
ber was sold at a loss over the contract price of $2,462,00, 
for which suit is brought. 
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The defendant in ita affidavit admits that on June 29th 
it gave two orders to the plaintiff by telephone to New York 
and afterwards signed two orders for the rubber and re- 
turned them to the plaintiff; admits that Exhibit "A"attach- 
ed to plaintiff's statement is a correct copy of Uie order and 
that Exhibit "B" is a correct copy of the other order; that 
early in July, 1920, a bill of lading with draft attached cover- 
ing the shipments was presented by the First National Bank 
of Erie; that by the terms of the bill of lading the rubber 
was consigned to the order of the plaintiff and inspection 
not permitted by endorsement or in writing by the shipper 
and that the defendant was, therefore, unable to inspect said 
shipment or to determine whether the same was in accord- 
ance with the orders, either as to quality or quantity; that 
the defendant requested and demanded permission from the 
plaintiff to inspect and examine the rubb^ before paying 
the draft, which permission was refused and denied by the 
plaintiff; that thereupon the defendant refused to pay the 
draft unless such inspection was permitted; defendant also 
denies it at any time agreed to pay the draft unless permit- 
ted to inspect and examine the rubber; denies that there was 
no market for the sale of rubber in Erie at the time referred 
to in plaintiff's statement and as a further defense avers 
that said rubber was sold to it by the plaintiff with an ex- 
press representation as to quality and quantity, to-wit, 
"About five tons (2240 lbs. per ton) of Eastern Plantation 
Hevia Braziliensiz, slightly moldy, ribbed smoked sheets" as 
per Contract C-5145, and "About five tons (2240 lbs. per 
ton) of Eastern Plantation Hevia Braziliensiz, slightly mol- 
dy, ribbed, smoked sheets" as per Contract C-&146; that 
the defendant demanded that the plaintiff permit an inspec- 
tion before requiring the defendant to pay the drafts, that 
the plaintiff absolutely refused to permit the defendant to 
see or inspect said rubber, but demanded that It pay for the 
same witliout seeing it, which the defendant refused to dp. 

The contention, therefore, of the plaintiff is that under 
the law the defendant was required to pay first and inspect 
afterwards. The contention of the defendant is that ^ils ' 
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bmng a purchase by description, it had a rifi^t to inspect 
before paying. Hence the pertinent question is — ^Was this 
a sale by description ? — and if it was — Does that fact entitle 
the defoidant to inspection? 

An examination of the contracts attadied to plaintiffs 
statement clearly discloses that this was a sale by descrip- 
tion, fir it was to be "Eastern Plantation Hevia Braziliensiz, 
sliffhtiy moldy, ribbed, smoked sheets." A case in this Court 
(Kratz Brothers vs. Mitchel and Shreve, No. 238, May Term, 
1907) (Opinion by Judge Walling) ia clearly in point, where 
Judge Walling held "The plaintiffs had a right, for their 
own protection, to ship the seed to their own order at Union 
City, and l^en turn it over to the defendants upon receipt of 
the price; that is frequently done, and is proper, in my opin- 
ion. But the defendants, before paying for this seed, had a 
right to inspect it; that is the general and the universal law, 
that the purchaser of an article which has been sold by 
sample or which has been sold on a certain recommendation 
as to quality, has a right to inspect the article before he pays 
for it, to see that it is according to the contract." 

In F. P. Fogel vs. J. R. Brubaker, 122 Pa., 14, it is said 
"If the articles upon reaching their destination are not found 
to be such as the contract calls for, the seller has not per- 
formed his part, and has no right to ask performance to any 
extent from his vendee." This clearly implies a right of in- 
spection. 

In 35 Cyc. page 223, it is said "The purchaser has g«i- 
erally the right to an inspection and an examination of the 
goods in order to determine whether they are the quality 
contracted for. It is the duty of tiie seller to afford wi op- 
portunity for an inspection and if such is not afforded or in- 
spection prevented by the acts of the seller, there is no 
proper performance of the contract" and by the Act of 1915, 
Section 47, P. L. 556, it is provided "Where goods are deliver- 
ed to the buyer which he has not previously examined, he is 
not deemed to have' accepted them unless he has hadareason- 
able opportunity of examining them for the purpose of ascer- 
taining whether they are in conformity with the contract. 
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Unless otherwise agreed, whrai the seller tenders delivery of 
goods to the buyer, he is bound, on request, to afford the 
buyer a reasonable opportunity of examining the goods for 
the purpose of ascertaining whether tiiey are in conformity 
with the contract." 

We can find no authority and none has been called to 
our attention that even intimates that where goods are sold 
by description, the vendee must pay for them before inspec- 
tion. We are, therefore, of the opinion that the affidavit is 
good, not only upon this branch of the defense, but upon that 
branch which raises the question as to an available market. 

The rule, therefore, granted January 14th, 1921, to 
show cause why judgment should not be entered for want 
of sufficient affidavit of defense is discharged. 



CITY OF HARRISBUEG VS. MINNIE STROCK 

Cities of Third Class — Powers — Public Markets. 

Cities of Third Class — Powers — Public Markets. 

Under the Act of June 27, 1913, P. L. 568, commonly known aa the 
Clark Act, as amended by the Act of May 31, 1919, P. L. 321, an ordi- 
nance of a city of the third class, prohibiting the buying of provisions 
in the dty markets for the purpose of reselling the same, and provid- 
ing penalties for its violation, is within the powers conferred by law 
or. such city. 

AN ORDINANCE 

Prohibiting the buying of or contracting for provisions 
on the way to, and intended for sale in the markets of the 
City of Harrisburg, Pennsylvania, prohibiting persons from 
dissuading others from bringing their provisions to said 
market for sale; prohibiting persons from persuading 
others to raise the price of provisions in said 
markets ; prohibiting the buying of provisions in said mar- 
ketB for tJie purpose of reselling same ; and providing penal- 
ties for violations of the provisions of this ordinance. 
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Section 1. Be it ordained by the Council of the City of 
Harrisburg, Pennsylvania, and it is hereby ordained by au- 
thority of the same, That from and after the passase of ttiis 
Ordinance it shall be unlawful for any person or perstnis, 
firm or corporation, within the limits of the City of HarriB- 
burg to buy or contract for any provisions while the same 
are on the way to the markets, and intended for sale in ti»e 
same; or to dissuade any person from bringing sttctx articles 
to the said markets for sale. 

Section 2. It shall also be unlawful to persuade any one 
having provisions for sale at any of the said markets to 
raise the price of the same or to make any agreement con- 
cerning said provisions with a view of raising the price 
thereof. 

Section 3. It shall be unlawful for any persons, firm or 
corporation to buy. or contract for, in any of the markets of 
the City of Harrisburg either before or during the hours 
fixed by custom or the rules of the management of said 
markets for holding said markets any provisions whatsoever 
for the purpose of reselling the same. 

Section 4. The word market or markets when used in 
this Ordinance shall be taken to mean all the public markets 
operated by the City of Harrisburg, or by any person or 
persons, firms, or corporations within the said City. 

Section 5. Any person or persons violating any of ttie 
provisions of this Ordinance upon conviction thereof before 
the Mayor oranyAIdermanoftheCity of Harrisburg, Pennsyl- 
vania, shall be sentenced to pay a fine of not less than T«i 
Dollars ($10.00) nor more than One Hundred Dollars ($100. 
00) together with costs of suit for each and every offense, 
and in default of payment thereof shall undergo imprison- 
ment in the Dauphin County Prison for a period not to ex- 
ceed thirty (30) days at the discretion of the Mayor or 
Alderman imposing such fine. 

Secti<m 6. All ordinances or parts of ordinances incon- 
sistent herewith are hereby repealed. 
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Case stated. C. P. Dauphin County, No. 455, June Term 
1920. 

John E. Fox, City Solicitor, for plaintiff. 

Geo. F. Lumb and Geo. L. Reed, for defendant. 

Wickersham, J., September 20, 1920. 

A prosecution was commenced by an officer of the City 
of Harrisburg against the defendant alleging that on the 
24th day of April, 1920, she purchased at the Verbeke Street 
market house, situated in the City of Harrisburg, from H. J. 
Walton, who then and there was lessee and occupant of a 
certain stall or space in said market house, a basket of apples 
for the purpose of offering them for resale, contrary to a 
city ordinance entitled : "An Ordinance prohibiting the buy- 
ing of or contracting for provisions on the way to, and in- 
tended for sale at the markets in the said city, etc.," approved 
July 29, 1919. After hearing, the Mayor of the City of Har- 
risburg imposed the fine upon the defendant for which pro- 
vision was made in the ordinance above quoted, whereupon 
the defendant, by permissicm of the court, took an appeal 
from the decision of the Mayor of the City of Harrisburg to 
the Court of Common Pleas of Dauphin County. 

In order that the issue between the City of Harrisburg 
and the defendant might be squarely raised, a case stated 
was prepared and filed in which it was agreed that the facts 
to be submitted to the court for its determination were as 
follows : 

1. Minnie Strock, the defendant on the 24th day of 
April, 1920, between the hours of 4 A. M. and 11 A. M., being 
the hours fixed by custom or the rules of management of the 
Verbeke Street market house, situated at Third and Verbeke 
Streets, in the City of Harrisburg, County aforesaid, on the 
sidewalk of the City outside of the market house, contracted 
for and bought from R. J. Walton, a lessee and occupant of 
a certain stall or space in said certain market house, a basket 
of apples. 

2. The said Minnie Strock, defendant, was the occupant 
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of a stall or space in said market house and purchased thesaid 
basket of apples for the purpose of resale, and offered them 
for sale at her said space or stall, it having been testified 
that she had purchased the said bushel basket of apples with 
the intention of retailing the same in smaller quantities, and 
for the price charged by the said E. J. Walton at his retail stall 

3. The said Minnie Strock was on April 24, 1920, made 
the defendant, in a proceeding before Honorable George A. 
Hoverter, Mayor of the City of Harrisburg, on the complaint 
of (me James McCann, charging her with the acts mentioned 
in paragraph number one and two of the case stated, and 
upon the 26th day of April, 1920, the said Mayor pronounced 
a judgment of convicti«n against Minnie Strock, the de- 
fendant, that she pay a fine of Ten Dollars ($10) or serve 
thirty (30) days in jail. 

4. The complaint referred to in paragraph No. 3 was 
made by the said James McCann under an Ordinance of the 
City of Harrisburg, a copy of which is hereto attached, made 
part hereof, and marked Exhibit "A." 

5. The said Verbeke Street market house is a public 
market owned and operated by a private corporation, and is 
not owned or operated by the City of Harrisburg, and it is 
admitted that the City of Harrisburg has no control over the 
said market, except as such control may be exercised by 
statute or under the police power inherent in the said city. 

6. If the court be of the opinion that the above ordi- 
nance is within the powers conferred by law upon the Council 
of the City of Harrisburg, or is a valid exercise of the police 
power, then judgment shall be entered for the plaintiff in the 
sum of Ten Dollars ($10.00) together with costs, and that in 
default thereof she serve thirty (30) days in jail of Dauphin 
County. If the Court shall be of the opinion that the said 
Ordinance is not within the powers conferred by law upon 
the Council of the City of Harrisburg or is an invalid exercise 
of the police power, then judgement be entered for the de- 
fendant with costs ; each party reserving the right of appeal, 
writ of error and certiorari to the Supreme or Superior 
Courts. 
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Acting under the authority contained in the sixth state- 
ment of fact, judgment is hereby entered in favor of the 
plaintiff and against the defendant for the fine imposed by 
the Mayor together with the costs of the proceeding. 

DISCUSSION 

It was seriously contended by counsel for the defendant 
that judgment in this case should be entered in her favor for 
the reason that clause 30 of the Act of June 27, 1913, popu- 
larly known as the Clark Act, which gives the city the right 
to enact ordinances for certain puropses relative to market 
houses and market places, contains no authority for the 
ordinance in question. 

Evidently the attention of the learned counsel for de- 
fendant was not directed to the amendatory act of 31st May 
1919, P. L. 321, wherein Section 30 of the Act of 1913, quoted 
in the statement of facts, was amended so as to read as fol- 
lows: 

"30, To purchase and own ground for, and to erect, 
maintain, and establish, market houses, milk depots, and 
market places, for which latter purpose parts of any streets 
or sidewalks may be temporarily used. To provide and en- 
force suitable general market regulations. To contract with 
any person or persons, or association of persons, companies, 
or cofporations, for the erection and regulation 
of market houses, milk depots, and market 
places, on such terms and conditions and in such 
manner as the council may prestribe, and raise all necessary 
revenue therefore as herein provided; and also to levy and 
collect a license tax from every person or persons who may 
be authorized by council to occupy any portion of the streets 
or sidewalks for temporary market purposes. To provide 
for the collection and removal of garbage, ashes and other 
waste or refuse material." 

This appears to dispose to the principal objection raised 
to the validity of the ordinance. 
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Considerable space was also devoted to a discussion of 
the Twelfth Street Market Company vs. P. & R. Terminal 
Railroad Company, reported in 142 Fa., page 580. This was 
a case, however, in which the question involved was whether 
the railroad company, under its right of eminent domain was 
vested vniAi power to condemn and appropriate property 
owned by a private corporation and used as a market house. 
The case can have no application to the one at bar. 

The information filed in this case at the time the pro- 
secution was commenced does not contain a copy of the or- 
dinance of the City of Harrisburg, but a comparison of this 
ordinance with an ordinance adopted by the City of York 
shows that the two ordinances are similar. The York ordi- 
nance prohibits purchases for purposes of selHng again be- 
fore or during market hours. The Harrisburg ordinance 
makes it unlawful to buy or contract for reselling market 
produce before or during the hours fixed by custom or rules 
for holding market. 

We think this case is ruled by the decision of the Super- 
ior Court in the case of York City vs. Batterer, reported in 
48 Pa. Superior Court, at page 216. In that case the ap- 
pelant was a huckster and had a stand at a public market in 
the City of York. On June 24, 1910, during market hours 
the defendant purchased onions in the west market being one 
of the markets in the City of York, with the intent and pur- 
pose of selling them again in said market, at a stall or stand 
then and there occupied by her. The court upon so finding 
the facts adjudged the defendant guilty of a violation of a 
city ordinance prohibiting such act and imposed the fine au- 
thorized by the ordinance. From the judgment of the Court 
of Common Pleas of York County an appeal was taken to the 
Superior Court, and the judgment of the court below was af- 
firmed. Attention is directed to the very thorough discus- 
sion of the questions involved by His Honor, Judge Porter, 
beginning on page 218, from which we quote beginning at 
page 221: 

"The necessity of a public market, where producers and 
consumers of fresh provisions can be brought together at 
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stated times for the purchase and sale of those commodities, 
is very apparent, there is nothing which more imperatively 
requires the constant supervision of some authority which 
can regulate and control it, • • • jt can never be so 
well placed as when it is put into the hands of the corporate 
officers who represent the people immediately interested. A 
municipal corporation, comprising a town of any consider- 
able magnitude, without a public market subject to a regrula- 
tion of its own local authorities, would be an anomaly which 
at present has no existence among us. The state might un- 
doubtedly withold from a town or a city the right to regulate 
its market, but to do so would be an act of mere tyranny and 
a gross violation of a principle universally conceded to be 
just, that every community, whether large or small, should 
be permitted to control, in their own way, all those things 
which concern nobody but themselves. The daily supply of 
food to the people of a city is emphatically their own affair. 
It is true, that the persons who bring provisions to the mar- 
ket have also a sort of interest in it, but not such an interest 
as entitles them to a voice in its regulation. The laws of a 
market (I am now using the word in its largest sense) are 
always made by the persona who reside at the place, and 
that whether they be buyers or sellers. It is, therefore, the 
common law of Pennsylvania, that every municipal corpora- 
tion which has the power to make By-Laws and establish or- 
dinances to promote the general welfare, and preserve the 
peace of a town or city, may fix the time or places of hold- 
ing public markets for the sale of food, and make such other 
regulations concerning them as may conduce to the public in- 
terest: Wartraan vs. Philadelphia, 33 Pa. 202. It was in 
that case held that the city might at any time remove the 
public market from one place to another. This court re- 
cognized and enforced the principles thus stated in Mt. Car- 
mel Borough vs. Fisher, 21 Pa. Superior Ct. 643." 

It is quite true ttiat the Court based its opinion upon the 
provisions of the Act of May 23, 1889, P. L. 277. It is also 
true that some of the provisions of that act were omitted in 
the Act of 1913, commonly known as the Clark Act. But as 
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we have before pointed out, the particular provisions about 
which the defendant complains, was restored to article 5, 
section 8, clause 30 of said act by the am«idatory act of 1919, 
to wit : "to provide and enforce suitable general market re- 
gulations." , 

A further quotation from the opinion of Judge Porter, 
beginning on page 223, is particularly applicable to the de- 
fendant in this case: 

The defendant had no vested right to sell in the markets 
of the City of York. • • • Her right to sell was subject 
to such reasonable regulations as the city might ordain. If 
those engaged in the business of buying and selling, by the 
investment of large capital in such operations, could during 
the market hours denude the market of all provisions offered 
by producers, and if they then had the right in the same 
market to sell the same provisions, they might thus reap 
profit for themselves, but such operations would be man- 
ifestly prejudicial to the interests of the public. We are of 
opinion that an ordinance imposing a penalty for purchasing 
in the public market, during market hours, provisions for the 
purpose of selling the same provisions again in the same 
market, is a valid exo'cise of municipal authority. 

The case of Central Market Co. vs. Erie, 44 Pa. Super- 
ior Court 191, upon which counsel for the defendant placed 
so much reliance, was fully explained and distinguished by 
his Honor, Judge Porter, beginning on page 224, and has no 
controlling influence upon the case at bar. 

We are also of opinon that the city ordinance applied 
alike to public markets whetixer they were conducted by the 
city itself or by private corporations. 

For the reasons above expressed the judgment of the 
Mayor imposing a fine upon the defendant is confinned and 
we hereby find the defendant guilty of a violation of the or- 
dinance of the City of Harrisburg above quoted and direct 
that judgmait be entered against her as hereinbefore stated. 
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ACTION'S 

1. The de^tendent mother of deceased has a right of action 
against a street car company or against the operator of an auto- 
mobile in which deceaned was riding as a passenger when his deal^ 
was due to a collision — Keinath v. B. & L. E. Traction Qoi., 10. 

AFFIDAVITS OF DEFENSE 

1. The affidavit miiet allege specifically the goods delivered 
and the part paid for under the contract and also the goods not 
delivered — Warner & Son v. Kunz, 14. 

2. An affidavit <rf defense. is insufficient to prevent judg- 
ment when it contains no allegation of warranty or latent defects 
undisclosed 'by the plaintiff — F. C. Eichardsom et aJ.' v. Frank Ven- 
ditti, 63. 

3. Averments of defence must be set forth in detail — Wes- 
ley Lumber & Supply Co. v. Prank Venditti. 82. 

4. The Practice Act of 1915 makes no provision for suRile- 
mentp.l affidavit of defense except where the original affidavit 
raises questions of law, but under Rules of Court a defendant may 
with leave file supfilemental affidavit— Cirard Development Co. v. 
T. J. Kick, 102. 

5. Bailments — Laches — Innocent purchaser — McCray Refrig- 
erator Co. V. John Baaco, et al, 103. 

6. The affidavit to open judgment should be sufficient to 
make a defense — Stevens v. Streuber, 175. 

7. Affidavit of Defense must aver actual facts when a denial 
is set up — Kriser v. Erie Manufacturing & Supply Co., 176. 

8. Affidavit of Defense in replevin must state frankly the 
facts which support the claim advanced — Quirk v. Wood et al, 186. 

9. Filing of an affidavit of defense without service thereof 
is a mere nullity — Glever v. Errick, 194. 

10. The all^atifrns which are not admitted should be answered 
specifically in the affidavit of defense — Payne v. Lewis, 226. 

11. An affidavit of defense is sufficient which sets up the 
fact that goods were bought by description and that the buyer 
was refused the right to examine the same before payment — Des- 
mond V. Keystone Rubber Manufacturing Co., 234. 

ANNEXATION 

1. Duty of the Court when territory is annexed to a City — 
New Wards — ^Annexation of part of Millcreek Township, 31. 
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AUDITOR GENEKAL 

1, May determine on the reports and affidavits filed whether 
funds of a corporation are mo-re than are reasonably necessary for 
carrying on the business and exempt only such part aa if found 
to be so required — Commonwealth of Pennsylvania v. Nagple En- 
gine & Boiler Works, 113. 

BAILMENTS 

1. Affidavit of Defense- — Equitable estoppel applies when by 
plaintilT's laches loss will result to an innocent purchaser — McCray 
Refrigerator Co. v. John Basco, et ail, 103. 

BILL OF PARTICULARS 

1. Rule of Court No. h> relating to bills of particulars is 

rendered inoperative by the Practice Act of 1915 — Collins v. 
Heibel, 149. 



1. Damages for change of grade — Appointment of v 
Who may petition a.s "Parties in Interest" — Anna E. Davis et al v. 
Borough of Canonsburg, 196. 

CHARITIES 

1. GroTitjds and buildings of certain associations exempt from 
taxation under the Act of June 13, 1911 — Penial Holiness Associa- 
tion's Appeal. 59. 

CHURCH FUNDS 

1. Petition to borrow money must contain statement as to 
notice published and posted — Petition of St. Joseph's Church, 46. 



1. Duty of the Court when territory is annexed to a City — 
New Wards — An-nexation of part of Millcreek Township, 31. 

CODICIL 

1. Construction of wills together with codicil — Meaning of 
words — Intention of testator — Drury's Estate, 29. 

COMMON SCHOOLS 



2. A summary conviction before a Justice for refusal to qual- 
ify a ciiild for attendance at school by vaccination, was aifirmed 
— Commonwealth v. Rdbert Hershey, 64. ____^ 

CONSTITUTIONAL LAW 

1. Veneral disease advertisements — Police power Com- 
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CONTRACTS 

1. It is the duty of a party to a contract to satisfy himself 
of the financial standing of the other party hefore the contract is 
entered into — Penn Steel & Iron Co. v. Enierman, et a!, 16. 

2. Breach of contract^Evidence — Practice Act of 191S — 
Bounomo, use Engelberg v. United Distillers Co., 20. 

3. In an action upon a contract where there was no. dispute 
except the interpretation of a trade expression, it is not error for 
the Court to submit this question to the Jury and to exclude testi- 
mony tending to explain the other parts of the contract— Hum- 
melstoiivn Browr.^tone Co. v. Stader-Conrath Construction Com-, 
pany, 56. 

4. A Court of Equity win not decree a specific performance 
of a contract unless the utmost good faith is ,'!hown in dealing with 
ignorant defendants — Contracts should be read or explained in the 
native language of persons unable to read or speak the English 
language — Hoin&man v. Gigliotti, 72. 

5. A breach of an original contract or the merging of two 
contracts into one, to one of which the surety is not a party war- 
rants a discharge of the surety — American Surety Co, of N. Y. v. 
Gannon & Carey, 80. 

6. Stock subscripticn — Change of name of proposed corpor- 
ation — Tender of certificate is not necessary to fix liability of sub- 
scriber^Girard Development Co. v. T. J. Rick, 84. 

7. Commission or. sales — -Vendee of business may be sued 
directly for breach — Schlesinger v. New York & Kentucky Dis- 
tilling Co., 162. 

8. In an action for breach of contract the plaintiff must aver 
performance upon his part and specify items of damage — Roth et 
al V. Halfhill Construction Co., 166. 

fl. RecissioK by mutual consent— Van Benthuysen Lumber 
Tie Co. V. Lyman Felheim Co., 167. 

10. Executory contract varied by parol must be considered 
wholly paro!^ — Erie Auto Paint & Trimming Co. v. Brown, 189. 

II. A corporation by paying a consideration for stock becomes 
the equitable owner thereof, 'and having acquiesced in its sale is 
estopped from setting up the fact that it is a separate and distinct 
entity — Estate of Edwin E. Walker, deceased, 201. 

CORPUS 

1. (See wills) 

CORPORATIONS 

1. Stock subscription — Change of name of proposed corpor- 
ation — Tender of certificate is not necessary to fix liability of sub- 
scriber — Girard Development Co. v. T. J. Rick, 84. 

2. Manufacturing companies — Taxation — Penalty for failure 
to file re5>ort5 — Power of the Auditor General — Commonwealth of 
Pennsylvania v. Nagle Ei^ne & Boiler Works, 113. 

3. After a legally au'thorized increase of the capital stock 
of a corporation, the actual increase made pursuant thereto is not 
void because no return was made to the Secretary of the Common- 
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DESERTION AND NON-SUPPORT 

1. Desertion by husband outaide of the state — Pennsylvania 
courts do not acquire jurisdiction by wife taking up residence in 
this state and bringing the defeniint into Pennsylvania — Com- 
monwealth V. Sprenkel, 129. 

DIVORCE 

1. Permanent alimony— Act of June 25, 1895, P. L. 308 — Dis- 
cretion of Court — conduct of respondent — McClelland v. McClel- 
land, 125. 

2. Jurisdiction of the Court when a cause of action and the 
parties have resided outside the state — Residence of libellajit — 
Devine v. Devine, 178, 

3. Practice — Respondent should be ruled for answer befoire 
appointment of master when appearance has been entered — Kauf- 
hqld v. Kaufhold, 224. 

ELECTIONS 

1. Nineteenth amendment to the United States Constitution — 
Le^l effect on State Constitution and Laws — Women Voters — In 
Re Woman Suffrage. 91. 

EVIDENCE 

1. The <k>urt properly refused the defendant to show the 
law of the State of New York for the reason that the affidavit of 
defense did not state that the defendant intended to rely on other 
than Pennsylvania law — Bounomo, use Engelberg v. United Dis- 
tiUers Co., 20. 

2. The introduction in evidence of trade publications issued 
by brokerage houses was prciperly refused — Bounomo, use Engel- 
berg V. United Distillers Co., 20. 

3. Testimony as to a contemporaneous parol agreement is 
not admissible when there is no proof of fraud, accident or mis- 
take— Heaslan V. Heffler, 34. 

4. In an action upon a contract where there was no dispute 
except the interpretation of a trade expression, it is not error for 
the Court to sulmiit this question to the Jury and to exclude testi- 
mony tending to explain the other parts of the contract — ^Hiun- 
melstown Co. v. Stader-Conrath Ccmstruction Company, 56. 

5. Expert witnesses — Doctor not permitted to testify as to 
what is proper for Doctor of another school to do— Waldron v. 
Andrews, 65. 

EQUITY 

1. Specific performance of contract will not be ordered 
unless the complainants have shown the utmost good faith in their 
dealings with ignorant defendants — Homaman v. Gigliotti, 72. 

2. Service by registered mail is improper in matters set forth 
in Act of April 6, 1859. P. L. 387— Casey v- Dunrgan, 171. 

3. A Court of Equity can enforce an agreement specifically 
only where the parties have agreed definitely on all its terms — 
Erie Auto Paint & Trimaning Co. v. Brown, 189, 
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FOREIGN ATTACHMENT 

1. Municipal ccrporations exempt from attachment of funds 
in their hands bolon^ng to others — Parker et a! v. Halfhill Con- 
struction Co., 158. 

2. Not the pi-oper remedy to enforce a claim, against a muni- 
cipal corporation — Parker et al v. Halfhill Construction Co., 158. 

FUGITIVE FROM JUSTICE 

1. (See Criminal Law) 
HABEAS CORPUS 

1. AcfJal rostraint is necessary to the validity of a writ of 
Habeas Corpus— Commonwealth ex rel v. Fox, Sheriff of Erie 
County, IB. 

HUSBAND AND WIFE 

1. As to the right to income from property held as tenants 
by entireties see Hahn v. Hahn, 2. 

2. Liability of husband for wife'.'? independent torts — Joint 
defendants— C. A. Ellenberger v. Martin T. Kalcic et ai, 213. 

INTESTATES 



JUDGMENTS 

1. Judgment entered upon a lease will not be opened when 
no facts are set forth showing fradulent concealment — Laches in 
asking relief — Baldwin Brothers v. Pappas, 27. 

2. A judgment entered upon transcript of justice is for the 
purpose of lien and execution and cannot be opened or struck off — 
May be heard upon certiorari — Northwestern H. & C. Co. v. Haines 
Jones & Cadbury Co-, 90. 

3. Where there ia a dispute as to date upon which possession 
was delivered under a lease, the Court will open the judgment in 
order to give the parties their day in Court — Erhart v. Hillef, 137. 

4. As a general rule the Court will not strike off a judgment 
regular on its face, but may do so when entered without authority 
Erhart, Executrix v. Goodnough, 146. 

5. Affidavit to open should contain statement of facts suf- 
ficient to make a defense — Stevens v. Streuber, 175. 

LANDLORD AND TENANT 

1. Judgment entered upon a lease wjH noit be opened when no 
facts are set forth showing fradulent concealment — Laches in ask- 
ing relief — Baldwin Brothers v. Pappas, 27. 

2. Notice to quit — Tenant may move at any time prior to the 
time specified in the notice — Erhart v. Hilier, 137. 

3. Striking off judgment — Power of attorney in tease — Words 
"rent due" mean rent already due — Erhart, Executrix v. Good- 
nougii, 146. 
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LANDLORD AND TENANT— Continued. 

4. Miuiure canndt be ■moved except by consent of landlord— 
Doying v. Hagaboom, 173. 

5. Injury caused by defe^rtive porch — Liability for repairs- 
Towers V. Owens, 191. 



1. Appointment of Guardian — Mental weakness must be 
shown — ^Puipose of appointtne»t — In Re Marj- A. Silverfchom, 212. 

MANDAMUS 

1. The Common Pleas of Dauphin County has jurisdiction in 
mandamus in all cases in which the Commonnvealth is the party 
plaintiff — Commonwealth ex rel William 1. Shaffer, Attorney 
General v. M. T; Wilkin^, 229. 

MARRIED WOMEN 

1. When a married woman sets up a defense under the Act of 
June 8,. 1893, P. L. 344, she should have an opportunity of having 
the same determined by a jury — Saurpaulis v. Stank, et al, 50. 

2. A married woman giving or endorsing notes to carry on 
business in which she is interested is not an accommodation maker 
or surety — Warren Savings Bank v. Suerken, 68. 

MASTER AND SERVANT 

1. Injury while leaving place of employment for lunch — Com- 
mencement and ending of relation of master and servant — Samit 
V. Imber Bros., et al, 97, and Wolford v. Reading Dye Works, 99. 

2. Husband and wife — I,iability of husband for wife's inde- 
pendent torts— Tloint defendants — C. A, Ellenberger v. Martin T. 
Kalcic et al, 213. 

MOTOR VEHICLES 



MUNICIPAL CORPORATIONS 

1. Commissioners erf Water Works are municipal corpora- 
tion and cannot be made garnishee — Parker et al v. Halfhill Con- 
struction Co., 168. 

NEGLIGENCE 

1. The dependent mother of deceased has a right of action 
against a Street Gar Company or against the operator of an auto- 
mobile in which dece.ised was riding as a passenger when his 
death was due to a collision — Keinath v. B. & L. E, Traction Co., 
10. 

mtributory negligence of parents in per- 
ine to thirteen years of age to go unat- 
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PLEADINGS— Continued. 

6. Under the Practice Act of 1916 the right of a defendant to 
set up a eoimterclaim la restricted to actions of assumpsit — Ja- 
recki v, Montgomery, 188. 

7. The allesations which are not admitted should be ans- 
wered apeoificaliy in the affidavit of dpfense — ^Payne v. Lewis, 226. 

PRACTICE 

1. The law of a sister State must be pleaded and proved as a 
fact — (See evidence), Boun(«no, use Ehigelberg v. United Distillers 
Co., 20. 

2. Act of 1915, P. L. 483 — A copy of a notice required by the 
contract sued upon need not be attached to the pleadings — Ameri- 
can Surety Co. of N. Y. v. Gannon & Carey, 80. 

3. Act of 1915 — No priwision for supplemental affidavit of 
defense except where the original affidavit raises questions of I'aw 
only — Girard Development Co, v. T, J. Rick, 102. 

4. The power of the Orphans' Court to direct an issue to the 
Common Pleas though in the discretion of the Court should not be 
invoked in a doubtful case until after investigation for which a 
Master may be appointed — Estate of Sarah Wyant, 139. 

5. Practice Act of 1915— Averments in Statement of claim — 
Bill of particulars — Damages — Collins v. Heibel, 149. 

6. Where the amount of cl'aim can be ascertained only from 
defendants books, Jt is improper to bring suit for lump sum — 
Plaintiff should ask for account — Schlesinger v. N. Y. & Kentucky 
Distilling Co., 162. 

7. In an action for breach of contract the plaiMtiff must aver 
performance upon his part and specify items of damage — Roth et 
al V. Halfhill Construction Co., 166. 

8. Under the Pi'actice Act of 1915, the right of a defendant to 
set up a counterclaim is restricted to actions of assumpsit— Jarecki 
V. Montgomery, 188. 

9. Filing of an affidavit of defense without service thereof is 
a mere nullity— Glover v. Erridc, 194. 

10. Reapondent should be ruled for answer before appointment 
of master when appearance has beeni entered — Kaufhold v. Kauf- 
hold, 224. 

PUBLIC HEALTH 

1. Place of quarantine for venereal diseases — County of Erie 
ex rel Elsde James v. Guy H. Fox, Sheriff, 227. 
RELIGIOUS BODY 

1. Petition to barrow money must contain statement as to 
notice published and posted — Petition of St. Joseph's Church, 46. 

REPLEVIN 

1. Right to intervene — It is only necessary for a party who 
claims a part at the goods to file a bond iiu double the amount of 
the appraised valueof the articl'e claimed — Quirk v. Wood, et al, 76. 

2. Act of April 19, 1901, P. L. 88— Statement as to acquisi- 
tion of property — Regularity of sale on distress a matt«r of proof 
—Quirk V. Wood, et a!, 88. 
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REPLEVIN— Continued. 

3. In a statement in replevin the anticipation of a defenee 
will be treated as surplusage — Leonelti v. McCaffery, 170. 

4. An affidavit of defense in replevin nrast state frankly the 
facts which support the ■claim advanced — Quirk v. Wood et al, 186. 

EIGHT OF WAY 

1. A grant of right cf way to one, his heirs and assigns is 
a grant to an easement in fee and is appurtenant to every part of 
the land — Strycker et al v. Richardson, et al, 141. 

SALES 

1. Sale of chattels in bulk — Notice to creditors — Practice — 
Writ of attachment — Gillroy v. Boyle, 37. 

2. A buyer must m^e known to the seller the particular 
purpose for which the goods are required and must rely upon his 
judgment in order to charge him with an implied warranty — Em- 
pire Lumber Co. v. A. Narducci, 67. 

3. A sale by description implies the right of examination be- 
fore acceptance and payment and if such is not afforded, there is 
no proper perfuniiance — Desmond v. Keystone Rubber Manufac- 
turing Co., 234. 

SERVICE 

1. Service by registered mail is improper in matters set 
forth in Act of April 6, 1859, P. L. 387^~Casey v. Dunigan, 171. 

STATUTES 

1, It is not necessary that a title of an act embody all the 
distinct provisions of the bill in detail — Commonwealth v. Wilkins, 
et al, 38. 

STATUTES CONSTRUED 

1713, 1 Smith Laiws, 76, Anna E. Davis et al v. Borough of 
Canonsburg, 196. 

1816, 6 Smith Laws. 287, Devine v. Devine, 178. 
1848, P. L., 536, C. A. Ellenherger v. Martin T. KalCic, et ail, 
213. 

1850, P. L. 590, Sec. 6. Devine v. Devine, 178. 

1851, P. L. 320, Anna E. Davis et al v. Borough of Canons- 
burg, 196. 

1855, P. L. 68. Devine v. Devine, 178. 

1856, P. L. 532, Erie Auto Paint & Trimming Co. v. Brown, 
189. 

1859. P. L. 387, Casey v. Dunigan, 171. 

1867, P. L. 768, Parker et al v. Halfhill Construction Co., 158. 

1867, P. L. 78. Coimnoniwealth v. Sprekel, 129. 

1869, P. L. 9, Gillroy v. Boyle, 37. 

1885, P. L. 60, Commonwealth v. Mills, 153. 

1885, P. L. 74, Commonwealth v. Mills. 153. 

1887, P. L. 332, C. A. Ellenherger v. Martin T. Kalcic, et al., 
213. 

1887, P. L. 271, C. A. Ellenherger v. Martin T. Kalcic, et al.. 
213. 
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STATUTES CONSTRUED— Continued. 

1891, P. L. 75, Anna E. Davis et al v. Boroii«:h of Canonsbui^, 
196. 

1893, P. L. 344, Saurpau'.'is v. Stank, et al, 50. 

1893, P. L. 4';2, Devine v. Devine, 178 

1893, P. L. 344, A. C. Ellenberger v. Martin T. Kalcic, et al, 
213. 

1895, P. L. 204, Commonwealth v. Mills, 153. 

1895, P. L. 203, Commonwealth ex rel, Wm. I. SchSffer, At- 
torney General v. M. T. Wilkins, 229. 

1895, P. L. 308, McClelland v. McClelland. 125. 

1901, P. L. 88, Quirk v. Wood, et al, 76. 

1901, P. L. 88, Quirk v. Wood et al, 88. 

1901, P. L. 88. Quirk v. Wood ert al, 186. 

1903, P. L. 36i!, Devine v. Devine, 178. 

1905, P. L. 163, Quirk v. Wood, et al, 76. 

1905, P. L. 62, Gillroy v. Boyle, 37. 

1907, P. L. 292, In re Mary A. Silverthome, 212. 

1911, School Code, Commonwealth v. Wilkine, et al, 38. 

1911, P. L. 898, Perial Holiness Association's Appeal, 59. 

1911, P. L. 60, Dovine v. Devine, 178. 

1911, P. L. 955, Commonwealth of Pa. V. N. W. Pa. R. W. Co., 
132. 



31. 

1913, P. L. 191, Devine v. Devine, 178. 

1913. P. L. 568 (Ciark Act), City of Harri^ury v. Minnie 
Strock, 237. 

1915, Practice Act. Girard Development Co. v. T. J. Rick, 102. 

1915, Workmen's Cdmpensation Act, Wolford v. Reading Dye 
Works, 99. 

1915, Workmen's Compensation Act. Samit v. Im'ber Bros., 

1915, P. L. 483, American Surety Co. of N. Y. v. Gannon & 
Carey, 80. 

1915, P. L. 543, Empire Limiber Co. v. A. Narducci, 67. 

1915. Workmen's Coanpensation, Hagigerty v. O'Brien Bros., 
et al, 47. 

1915, Practice Act, Bounomo, use Engelberg v. United Distil- 
leries Co., 20. 

1915, Pi-actice Act, Collins v. Heibel, 149. 

1915, Practice Act. Joseph Schlesinger v. New York & Ken- 
tucky Distilling Co., 162. 

1915, P. L. 643, Sec. 60. Van Benthuysen Lumber Tie Co. v. 
Lyman Felheim Co., 167. 

1915. Practice Act, Jarecki v. Montgomery, 188. 

1915. P. L. 556, Sec. 47, Desmond v. Keygtome Rubber Manu- 
facturing Co., 234. 

1915, Pactice Act, Payne v. Lewis, 226. 

1915, P. L. 312, Anna E. Davis et al v. Borough of Canons- 
burg, 196. 

1915, Pactice Act, Glover v. Errick, 194. 

1917. P. L. 372, Wyant's Estate, 25. 

1917, P. L, 408, Moore's Estate, 126. 

1917, P. L. 429, Sec. 2, Nolan's Estate, 111. 
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VACCINATION— Continued. 

2. A sununary conviction before a Justice for refusal to qual- 
ify a child for attendance at achool by vaccination was affirmed — 
Convmonwealth v. Robert Hershey, 64. 



VENEREAL DISEASES 

1. A statute making it a crime for advertising the cure of 
venereal diseases ia a valid exercise of the police powers of the 
state — Commonwealth v. Redmond, 207. 

2, A prisoner in the County Jail having syphillis may be 
quarantined in tiie jail — County of Erie, ex rel Elsie James v. Guy 
H. Fox, Sheriff, 227. 

WAGON 



WIDOWS EXEMPTION 

1. (See Decedent's Estate) 

WILLS 

1. Construction of wills together with codicif — Meaning of 
words — Intent of testator — Drary's Estate, 29. 

2. Legacy for life with right to use the corpus — Burden of 
proof to ^ow identity of funds — Estate of Susan G. Davis, 107. 

3. The term 'tissue" as used in Section 15, Clause B. of the 
Wills Act of June 7. 1917, P. L. 408, includes adonted children. 
—Moore's Estate, 12G. 

WITNESSES 

1. Expert wiitnesses — Doctor not permitted to testify as to 
what is proper for Doctor of another school to do — Waldron v, 
Andrews, 65. 

WOMAN SUFFRAGE 

1. Ninr=teeiith amendment to United States Con^tution — 
Legal effect on State Constitution and Laws — Women voters — In 
Re Woman Suffrage, 91. 

WORKMEN'S COMPENSATION 

1. An appoal may be taken upon the ground that the iind- 
ings of fact are unsupported by competent evidence — Parlovich v. 
Phila. & Reading C. & I. Co., 23. 

2. Workman injured on property under jurisdiction of Feder- 
al Government — Haggerty v. O'Brien Broa. et al, 47. 

3. Injury while leaving place of emplflyment for lunch — 
Commencement and ending of relation of master and servant — 
Samtt V. Imlber Bros., et al, 97, and Wolford v. Reading Dye Works, 
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